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PROPOSED AMENDMENTS TO THE FEDERAL AVIATION 
ACT OF 1958 


MONDAY, APRIL 4, 1960 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee was called to order at 2:30 p.m. in room 5110, 
New Senate Office Building, Hon. A. S. Mike Monroney presiding. 

Senator Monronry. This afternoon we commence hearings on four 
bills, S. 1542, S. 1544, S. 1545, and S. 1547, introduced by Senator 
Magnuson at the request of the Civil Aeronautics Board. 

We will take the testimony of the Air Transport Association and 
other persons interested in these bills on Friday, April 8. 

S. 1542 proposes to amend the Federal Aviation Act so as to permit 
the CAB to impose civil penalties in the nature of monetary fines or 
forfeitures for violation of title IV, which relates to air carrier 
economic regulation. At the present time such violations are sub- 
ject to criminal prosecution under section 902(a) of the act. 

We note that the bill also proposes to raise the amount of fines which 
may be imposed not. only for violations of title IV but also other 
titles of the act which govern the operations of the Federal Avitaion 
Agency, such as titles IIT, V, VI. 

The Board has requested the amendment relating to civil penalties 
in its 1959 annual report, stating that it needs this additional en- 
forcement tool. 

S. 1544 would amend the act so as to permit the CAB to have inde- 
pendent participation and representation in all court proceedings in 
which any action of the Board is involved. It would also permit 
the review of nonhearing Board determinations in the courts of 
appeals and would clarify present conditions concerning the time 
for seeking judicial review. 

We note that the Attorney General has filed an objection to this bill 
and we propose to hear from the Department of Justice on their posi- 
tion later in the hearings. 

S. 1545 proposes to amend section 408 of the act which deals with 
consolidation, merger, and acquisition of control of air carriers. The 
bill would permit the Board to dispense with the requirement of a 
hearing after it determines that the public interest would be served 
and where no person having substantial interest requests a hearing. 


Nore.—Staff counsel assigned to these hearings: Robert T. Murphy and 
William T. Beeks, Jr. 
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S. 1547 propose to amend the Federal Aviation Act so as to pro- 
hibit undesirable practices regarding the purchas of tickets by brokers 
or other persons which are later sold at a premium to travelers who 
experience difficulties in obtaining reservations—in other words, ticket 
scalping. 

We will insert the bills in the record at this point. 

(S. 1542, S. 1544, S. 1545, and S. 1547 follow:) 


[S. 1542, 86th Cong., 1st sess. ] 


A BILL To amend the Federal Aviation Act of 1958, so as to authorize the imposition of 
civil penalties in certain cases; and to increase the monetary amount of fines for 
violation of the criminal provisions 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 901(a) of the Federal 
Aviation Act of 1958 is amended to read: 


“CIVIL PENALTIES 


“SAFETY, ECONOMIC, AND POSTAL OFFENSES 


“Seo. 901. (a) (1) Any person who violates (A) any provision of titles II, 
IV, V, VI, VII, or XII of this Act, or any rule, regulation, or order issued there 
under, or under section 1002(i), or any term, condition, or limitation of any 
permit or certificate issued under title IV, or (B) any rule or regulation issued 
by the Postmaster General under this Act, shall be subject to a civil penalty of 
not to exceed $1,000 for each such violation. If such violation is a continuing 
one, each day of such violation shall constitute a separate offense: Provided, 
That this subsection shall not apply to members of the Armed Forces of the 
United States, or those civilian employees of the Department of Defense who 
are subject to the provisions of the Uniform Code of Military Justice, while 
engaged in the performance of their official duties; and the appropriate military 
authorities shall be responsible for taking any necessary disciplinary action 
with respect thereto and for making to the Administrator or Board, as appro- 
priate, a timely report of any such action taken. 

(2) Any such civil penalty may be compromised by the Administrator in the 
case of violations of titles III, V, VI, XII, or any rule, regulation, or order issued 
thereunder, and by the Board in the case of violations of titles IV and VII, or 
any rule, regulation, or order issued thereunder, or under section 1002(i), or 
any term, condition, or limitation of any permit or certificate issued under title 
IV, or the Postmaster General in the case of regulations issued by him. The 
amount of such penalty, when finally determined, or the amount agreed upon 
in compromise, may be deducted from any sums owing by the United States to 
the person charged.” 

Sec. 2. That section 902(a) of the Federal Aviation Act of 1958 is amended 
to read: 

“CRIMINAL PENALTIES 


“GENERAL 


“Sec. 902. (a) Any person who knowingly and willfully violates any provi- 
sions of this Act (except titles III, V, VI, VII, and XII), or any order, rule, or 
regulation issued under any such provision or any term, condition, or limitation 
of any certificate or permit issued under title IV, for which no penalty is other- 
wise provided in this section, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject for each offense to a fine of not less 
than $100 and not more than $5,000. If such violation is a continuing one, each 
day of such violation shall constitute a separate offense,” 
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[S. 1544, 86th Cong., 1st sess.] 


A BILL To amend the Federal Aviation Act of 1958 in order to (1) assure for the Civil 
Aeronautics Board independent participates and representation in court proceedings, 
(2) provide for review of nonhearing Board determinations in the courts of appeals, 
and (3) clarify present provisions concerning the time for seeking judicial review 


Be it enacted by the Senate and House of Representatives of the United 


States of America in Congress assembled, That section 1006 of the Federal Avi- 
ation Act of 1958 is amended to read as follows: 


“JUDICIAL REVIEW OF ORDERS 


“ORDERS OF BOARD AND ADMINISTRATOR SUBJECT TO REVIEW 


“Sec. 1006. (a) Any final order issued by the Board or Administrator under 
this Act, except any order in respect of any foreign air carrier subject to the 
approval of the President as provided in section 801 of this Act, shall be sub- 
ject to review by the courts of appeals of the United States or the United States 
Court of Appeals for the District of Columbia Circuit upon petition, filed within 
sixty days after the entry of such order, by any person disclosing a substantial 
interest in such order. The time within which a petition for review is to be 
filed shall be computed from the entry of the order complained against or, if one 
or more persons timely petition the Board or Administrator for reconsideration 
of such order in accordance with rules of the Board or Administrator, as the 
case may be, permitting petitions for reconsideration, from the entry of the 
order disposing of the petition for reconsideration. 


“VENUE 


“(b) A petition under this section shall be filed in the court for the circuit 
wherein the petitioner resides or has his principal place of business or in the 
United States Court of Appeals for the District of Columbia Circuit. 


“NOTICE TO BOARD OR ADMINISTRATOR; FILING OF TRANSCRIPT 


“(e) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Board or Administrator by the clerk of the court; and the Board or Adminis- 
trator shall thereupon certify and file in the court a transcript of the record, if 
any, upon which the order complained of was entered, as provided in section 
2112 of title 28, United States Code. 


“POWER OF COURT 


“(d)(1) Upon transmittal of the petition to the Board or Administrator, the 
court shall have exclusive jurisdiction to affirm, modify, or set aside the order 
complained of, in whole or in part, and if need be, to order further proceedings 
by the Board or Administrator. Upon good cause shown, interlocutory relief 
may be granted by stay of the order or by such mandatory or other relief as 
may be appropriate: Provided, That no interlocutory relief may be granted 
except upon at least five days’ notice to the Board or Administrator. 

“(2) Petitions to review orders of the Board reviewable under this section, 
unless determined on a motion to dismiss the petition, shall be heard in the 
court of appeals upon the record of the pleadings, evidence adduced, and pro- 
ceedings before the Board when the Board has in fact held a hearing whether 
or not required to do so by law. Where the Board has held no hearing prior to 
the taking of the action of which review is sought by the petition, the court of 
appeals shall determine whether a hearing is required by law. After such 
determination, the court shall (i) where a hearing is required by law, remand 
the proceedings to the Board for the purpose of holding a hearing; (ii) where 
a hearing is not required by law, pass upon the issues presented when it ap- 
pears from the proceedings before the Board and the pleadings and affidavits 
filed by the parties that no genuine issue of material fact is presented; and 
(iii) where a hearing is not required by law, and a genuine issue of material 
fact is presented, transfer the proceedings to a United States district court for 
the district where the petitioner or any petitioner resides or has its principal 
office for hearing and determination as if such proceedings were originally 
initiated in the district court. The procedure in such cases in the United States 
district courts shall be governed by the Federal Rules of Civil Procedure. 
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“FINDENGS: OF FACT CONCLUSIVE 


“(e) The findings of facts by the Board or Administrator, if supported by 
substantial evidence, shall be conclusive. .No objection to an order of. the 
Board or Administrator shall be, considered by the ceurt unless such objection 
shall have been urged before the Board or Administrator or, if it was not so 
urged, unless there were reasonable grownds for failure to do so. 


“CERTIFICATION OR CERTIORARI 


“(f) The judgment and-deeree of the court: affirming, modifying, or setting 
aside any such order of the Board or Administrator shall be subject only to 
review by the Supreme Court of:the United: States upon certification or certiorari 
as provided in section 1254 of title 28, United States Code. Either the Solicitor 
General’ or, in cases involving its orders: the Board, or a party to the review 
proceeding in the court of appeals may file a petition for writ of certiorari.” 

Sec. 2. Section 1008 of the Federal Aviation Act of 1958 is amended to read 
as follows 

“PARTICIPATION IN COURT PROCEEDINGS 


“Sec. 1008. (a) Upon request of the Attorney General, the Administrator shall 
have the right to participate im any proceeding in court under the provisions of 
this Act. 

“(b) Proceedings instituted by the Board pursuant to sections 1004 and 1007 
(a) of this Aet shall be conducted under the direction, control, and responsi- 
bility of the Board, with the right in the Board to request and obtain, if desired, 
the assistance of the appropriate district attorney of the United States as 
provided in section 1007(b). The Board shal! have the authority to appeal all 
decisions rendered in such proceedings, includjng the right, to seek review by the 
Supreme Court of the United States in the same manner as provided by section 
1006(f) of this Act in cases involving review of the Board’s orders, and the 
Attorney General may participate as of right in all such proceedings with the 
same rights of appeal. In all other court proceedings instituted by or against 
the Board, the Attorney General shall be responsible for and have charge and 
control of the interest..of the Government. In such court proceedings, other 
than criminal proceedings, the Board may appear of right as a party thereto and 
be represented by its own counsel. The Attorney General shall not dispose of 
any noncriminal proceeding over the objection of the Board or of any other per- 
son granted leave to intervene therein, but said Board. or intervenor or inter- 
venors may prosecute, defend, appeal, or otherwise continue said proceeding un- 
affected by the action or nonaction of the Attorney General.” 


[S. 1545, 86th Cong., Ist sess.] 


A BILL To amend the Federal Aviation Act of 1958 so.as to authorize elimination of a 
hearing in certain cases under section 408 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembied, That. section 408(b) of the Federal Aviation 
Act of 1958 be amended by striking the period at the end thereof, inserting a 
colon in lieu thereof, and adding the following proviso: “Provided further, That 
if the Board determines that a hearing is not required in the public. interest with 
respect to an application presented to the Board under this subsection, and no 
person disclosing a substantial interest requests a hearing, then the Board may 
by order approve or disapprove the transaction which is the subject of the appli- 
cation without a hearing.” 


[S, 1547, 86th Cong., 1st sess.] 


A BIEL To amend the Federal Aviation Act of 1958 so as to prohibit certain practices 
regarding passenger tieket sales and reseryations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 902 of the Federal Aviation Act 
of 1958 is amended by adding at the end thereof the following: 


“SALE OF AIRLINE TICKETS AT A PREMIUM 


“(i) Any air carrier, foreign air carrier or ticket agent, or any officer, agent, 
employee, or representative thereof, or any other person, who— 
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“(1) shell, knowingly and willftlly,,seil or resell or cause. to he sold or 
resold, or stipulate to sell or resell amy ticket or other document. reserving 
space for passenger transportation subject to this Act, at more than the rates, 
fares, or charges lawfully in effect; or (2) shall-require or receive from 
the buyer “ny charge, gratuity, or thing of value) for the procurement or 
transfer of a ticket or other document, reserving space for passenger trans- 
portation subject to this Act, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof, shall be subject.for each offense to a fine of not 
less than $100 and not more than $5,000: Provided, That nothing in this sub- 
section shall prevent a ticket agent from making a service charge, in accord- 
ance with a seale of charges regularly held out to the public, for the pro- 
curement of tickets or other documents providing for passenger transporta- 
tion, 


“SALE OF AIRLINE TICKETS. IN FICTITIOUS NAMES 

“(j) Any ticket agent or. other person who knowingly and for the purpose of 
controlling space for subsequent sale or resale, makes a reservation for passenger 
space in the name of a person not intending to use the space, on any aircraft to 
be operated by an air carrier or foreign air carrier, or who sells or resells a 
ticket or other document reserving space for passenger transportation subject to 
this Act knowing that it was issued for the use of a person other than the buyer, 
‘or was issued pursuant, to a reservation made for the use of a person other 
than the buyer, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be subject for each offense to a fine of not less than $100 and not 


more than $5,000.” 
Senator Monroney. Representatives of the. Civil Aeronautics 
Board are here this afternoon to explain the need for these amend- 


ments and to detail the facts upon which they request this committee 
to take favorable action thereon. 


I am happy to have you back, Chairman Durfee, for testimony on 
this. 


You may proceed in your own way. 


STATEMENT OF HON. JAMES R. DURFEE, CHAIRMAN, CIVIL AERO- 
NAUTICS BOARD, ACCOMPANIED BY ROSS I. NEWMANN, ASSO- 
CIATE GENERAL COUNSEL FOR RULES AND LEGISLATION, CIVIL 
AERONAUTICS BOARD; FRANKLIN M. STONE, GENERAL COUNSEL; 
IRVING ROTH, ASSOCIATE DIRECTOR, BUREAU OF AIR OPERA- 
TIONS; ROBERT BURSTEIN, ASSOCIATE DIRECTOR, BUREAU OF 
ENFORCEMENT;. 0..D. OZMENT, ASSOCIATE GENERAL COUNSEL 
FOR LITIGATION AND RESEARCH; JACK W. ROSENTHAL, CHIEF 
OF SPECIAL AUTHORITIES DIVISION, BUREAU OF AIR OPERA- 
TIONS; AND ROBERT L. LESTER, LEGAL ADVISER TO THE 
CHAIRMAN, CIVIL AERONAUTICS BOARD 


Mr. Durrer. Mr. Chairman, I am accompanied here this ‘afternoon 
by Mr. Ross Newmann, Associate General Counsel, in charge of legis- 
lation; Mr. O. D. Ozment, Associate General Counsel, Litigation and 
Research; Mr. R. C. Lester, my own legal assistant; Jack Rosenthal, 
Chief of the Special Authorities Division, Bureau of Air Operations; 
Mr. Irving Roth; Associate Director of the Bureau of Air Operations, 
Domestic; Robert Burstein, Assistant Chief of the Bureau of Enforce- 
ment. Also Mr. Frank Stone, our General Counsel. 

The Board appreciates the opportunity which the committee lias af- 
forded it of appearing in support of S. 1542, 8.1544, S. 1545, and S. 
1547, bills which implement recommendations which have’ been made 
by the Board, and which constitute a part of its legislative program. 
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All of these bills were introduced by Chairman Magnuson on March 
25, 1959, at the request of the Board. To a large extent the Board’s 
legislative program is designed to eliminate delays and to make avail- 
able to the Board the necessary tools to enable it to better perform its 
statutory responsibilities. 

S. 1542 would amend the Federal Aviation Act to authorize the 
imposition of civil penalties in certain cases, and to increase the mone- 
tary amounts of fines for violation of the criminal provisions of the 
act. 

Under existing law, violations of title IV of the Federal Aviation 
Act or of the Board’s economic orders and regulations issued there- 
under and under section 1002(i) of the act are subject to criminal 
prosecution under section 902 of the act but are not subject to civil 
penalties. 

The purpose of the proposed legislation is to provide a statutory 
tool for more effective enforcement of these economic provisions 
through the addition of the remedy of a civil penalty. 

The term “economic violations,” which will be used quite often here- 
after in this discussion, refers to violations relating to economic regu- 
lation of air transportation under title IV as distinguished from those 
relating to air safety regulation. 

The necessity for the proposed legislation is occasioned by the 
present unavailability of suitable flexible sanctions for economic viola- 
tions. As matters now stand, the Board has only three courses of 
action open to it when formal enforcement action becomes necessary 
to deal with economic violations: 

1. Commence a formal administrative proceeding for issuance of a 
cease-and-desist order or request the appropriate U.S. attorney to in- 
stitute a civil action for an injunction ; 

2. Commence a formal administrative proceeding for revocation 
or suspension of the violator’s operating authority; or 

3. Request the appropriate U.S. attorney to institute a criminal 
action. 

While these remedies are useful to the Board in discharging its 
enforcement responsibilities, certain practical limitations and diffi- 
culties are encountered in their use. 

For example, it may take many months to obtain a cease-and-desist 
order or an injunction in a particular case, during which period the 
offender may pursue his course of improper conduct, in some cases to 
the injury of others. 

Thus, he may reap economic benefits from his unlawful conduct 
with little likelihood that he will ultimately suffer corresponding 
monetary penalties. The suspension or revocation of operating au- 
thority is a very drastic penalty which is appropriate only in the most 
0 and flagrant cases, being akin to a detth sentence for an 
airline. 

Obviously capital punishment is not appropriate in all cases. 
Likewise, the seeking of criminal penalties is appropriate only in 
cases involving knowing or willful violation with the necessary de- 
gree of criminal responsibility. The Board is absolutely convinced 
that the efficiency and effectiveness of the Board’s enforcement efforts 
in the economic field would be substantially increased by the avail- 
ability of civil penalties to supplement existing remedies and overcome 
the limitations and difficulties mentioned. 
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Concern may be expressed that the availability of civil penalties 
may result in a complicated system for the collection of numerous small 
nuisance pebiid Nidhi“ ecg ed nickel-and-dime fines. 

I want to make it clear that the Board has no intention of using 
small civil penalties in lieu of existing reprimand or as a means of 
handling passenger complaints or lost baggage complaints, for ex- 
ample. 

By and large the air transportation industry is made up of honest, 
law-abiding citizens. No scheduled air carrier, to the Board’s know]l- 
edge, has pursued the policy of conducting its business with intent 
to violate or evade the law or its legal responsibilities. 

Most of the supplemental air carriers, the air-taxi operators, and 
others who come within the Board’s economic jurisdiction fall into the 
same category. With few exceptions, the Board is proud of the air 
carriers under its charge, who have proved to be exemplary citizens. 

Nevertheless, there are violations of the economic requirements of 
the act which do occur and have to be handled by the Board in the 
discharge of its statutory responsibilities. 

Perhaps the best way to illustrate the type of situations in which 
civil penalties would be used is simply to review some of the provisions 
of title [V of the act. Section 401 prohibits operating in air trans- 
portation in violation of authority or without authority. Section 403 
requires the filing and observance of tariffs and prohibits rebates. 

Section 404 requires the carriers to provide safe and adequate service 
and to establish and observe just and reasonable rates and prohibits 
discrimination. 

Section 407 requires air carriers to keep prescribed records and to 
file required reports. 

Sections 408 and 409 prohibit the establishment of control and inter- 
locking relationships without Board approval. 

Section 412 requires the submission to the Board for its approval 
of contracts and agreements between carriers. These are the types of 
violations to which the Board will apply civil penalties when such 
sanction is considered more appropriate and more efficient than the 
other sanctions now available to the Board. 

Civil penalties would be applied in the following manner. A person 
charged with an economic violation would be advised in writing of the 
alleged violation, the applicable provisions of the act and the maximum 
civil penalty eneneeibel 

In appropriate cases, the violator would be reprimanded and warned 
about future violations. In other cases, the appropriate staff of the 
Board would advise the violator of the specific amount of the civil 
penalty which would be recommended to the Board as a compromise 
settlement. 

The staff would also advise him that if he felt that the amount 
proposed was excessive or if he wished to deny the charge altogether, 
the matter would be referred to the Board for expeditious review. 

The violator would then be advised that if he were willing to settle 
on the basis proposed by the staff, or by the Board, as the case might 
be, he should make such an offer in writing, accompanied by a certi- 


S 


oy check or money order payable to the Treasurer of the United 
tates. 


_ If the violator made such an offer, it would be accepted by the Board 
in full settlement. The violator also would be advised, however, that 
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he was under no requirement to make an offer of settlement, and was 
free to decline to do so, in which case the Board could then refer the 
matter to the appropriate U.S. attorney to institute a civil action in 
the U.S. district court to collect a penalty. 

In the event such a case is instituted, the court would determine 
whether the violation in fact occurred and the amount of the civil 
penalty, if any, to be assessed. 

I should also like to point out that the bill amends section 901 (a) 
of the act to provide that if the violation is a continuing one, each day 
of the violation shall constitutea separate offense. This is believed to 
be necessary to provide an effective deterrent in some cases, such as a 
case in which the offender pursues his course of improper conduct until 
an enforcement action is initiated and even during its pendency. 

With regard to providing a greater deterrent for knowing and 
willful violations, in addition to providing civil penalties for economic 
violations by amendment of section 901 of the act, the legislative pro- 
posal would also increase the monetary amounts of the fines which 
may be imposed in criminal cases by amendment of section 902 of the 
act, 

The Board feels that the current provisions are no longer adequate 
and that a substantial increase would result in fewer violations. 

Accordingly, if the criminal offense is knowingly and willfully 
committed, the proposed legislation would impose a mandatory fine 
of $100, with a maximum of $5,000 both for the first offense and for 
each subsequent offense. 

Lastly I would like to point out that the proposed bill would amend 
section 902(a), which relates to violations of the economic regulations, 
and makes this a criminal misdemeanor in a technical manner for the 
purpose of preserving the existing law. 

Under that section as it exists today, a knowing and willful viola- 
tion of certain titles of the act, including title LV, and of orders, rules, 
regulations, certificates, and permits issued thereunder, are made mis- 
demeanors, but only in. those cases where no penalty is otherwise 
provided by the act. 

Since the proposed amendment to section 901(a)—including title 
IV—provides civil penalties for violations of title LV, the proposed 
amendment to section 902(a) to refer to penalties provided “in this 
section” is necessary in order to continue knowing and willful viola- 
tions as criminal offenses. 

In support. of civil penalties, I-should like to emphasize that the 
proposed legislation is neither unusual nor without precedent. The 
usefulness of civil penalties as an effective and appropriate enforce- 
ment tool has been widely recognized in other fields of regulatory 
activity. 

In fact, examination of the statutory authority of other Federal 
agencies with comparable regulatory and enforcement responsibilities 
shows that the Board is almost alone in lacking power to impose civil 
penalties for economic violations. 

The Federal Power Commission, the Federal Communications Com- 
mission, the Securities and Exchange Commission, the Maritime Com- 
mission, and the Interstate Commerce Commission all have authority 
to impose civil penalties for violations of the laws and regulations 
which they administer. 
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Indeed, it is somewhat ironic to note that the air carriers them- 
selves have vested in their associations, such as the Air Transport 
Association and the International Air Transport Association, the 
power to collect fines, in general recognition of the fact that such 
power is required in the enforcement of their rules and regulations. 

It is submitted that favorable action on this proposed legislation 
would greatly aid the Board in a more expeditious and effective dis- 
charge of its enforcement duties, and it is recommended that S. 1542 
be enacted. 

Senatoc Monroney. Mr. Chairman, I believe to keep the hearings 
in better order, we should pause here and stay with this bill until we 
have <liscussed it to some degree. 

We gavo you power a year or two ago to level certain civil penalties 
against mperators whose conduct was not sufficient to warrant criminal 
action, a grounding of the airline, but was to give you power to 
punish without perhaps the capital punishment as you suggested. 

What did that apply to? 

Mr. Durrer. Mr. Chairman, this provision is specifically addressed 
to violations of title IV of the act relating to economic regulations. 

I do not believe that the Congress has given us any power to impose 
civil penalties under title IV. 

Senator Monronry. It may have been in connection with rule- 
making for, as I recall, airlines that would take off with too great a 
load. 

Mr. Durrer. That is in the area of safety regulations. 

Senator Monronry. So that was not considered economic? 

Mr. Durrer. No, sir. 

Senator Monronety. Perhaps to those who read the record, the 
best way to illustrate the type of situations in which civil penalties 


would be used is simply to review some of the provisions of title IV 
of the act. 


Section 401 prohibits operating in air transportation in violation of authority 
or without authority. 


Would you detail a paragraph or two as to how this violation is 
involved ? 

Mr. Durrer. Mr. Chairman, specifically I think the Board has had 
to contend with a number of operations ‘of this type where we have 
had air carriers who have attempted to carry on by combines between 
themselves what amounted to a certificated operation, without having 
certificate authority. 

Senator Monroney. This is where lines that had limited certificates 
to give service so many times a month would set up an interlocking 
group where they would sell tickets and render service by a pooling 
of their various trips? 

Mr. Durree. That would be one example, yes, sir. 

Senator Monroney. This furnishing of air transportation, without 
authority, I don’t suppose has ever come up where a regular airline 
would render service to a city or place that it was not permitted to 
serve ? 

Mr. Durres. I am informed we have had to issue cease-and-desist 
orders as to airlines serving points to which they were not certificated. 

Senator Monronry. Would this work the other way, too, this sec- 
tion, where you direct certain trunklines to ¢ontinue giving service 
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until other service can be arranged, at least, and where they fail to 
give such service would they be in violation of this section and be 
subject then to these fines ? 

Mr. Durrer. Yes, sir. 

Senator Monronry. Today you would ? 

Mr. Durres. That would be where the carrier would overfly cer- 
tificated points which it was required toserve. Yes, sir. 

Senator Monroney. In other words, the only way that you could 
make a trunkline carrier now serve points which they wished to aban- 
don, before the Board finally ordered the abandonment, would be to 
employ more drastic penalties other than those under this bill which 
are new civil penalties? 

Mr. Durree. The only thing we have now are the three remedies 
that I pointed out. 

Senator Monroney. So this would be helpful as an enforcement 
tool to continue service to these cities or towns until such times as 
alternating or other arrangements were made by the Board? 

Mr. Durrer. We would have one other remedy under 404 to de- 
termine whether the carrier was providing adequate service if we 
found a carrier was overflying certificated points, or not providing 
the type of service that was required under the certificate. 

This is a very cumbersome method of enforcement, Mr. Chairman. 

Senator Monroney. Suppose a trunkline had been certificated to 
fly passengers, mail, and cargo, and I believe the franchises so pro- 
v:de, do they not? 

Mr. Durrer. Yes, sir. 

Senator Monroney. And it provides for convenience and necessity, 
and the Board finds that this service is required in the public interest. 

If they are certificated for passengers, mail, and cargo, and they 
fly only passengers and mail, would you then have the privilege and 
the obligation to look at these carriers to see whether they are vio- 
lating the orders of the Board by failing to give the services for 
which they are so certificated ? 

Mr. Durrer. Specifically as to cargo? 

Senator Monroney. If they are certificated for all three, as they 
generally are. 

Mr. Durrer. A combination carrier, yes, sir. 

Senator Monroney. And they fail to give the cargo service? 

Mr. Durrer. I think if the case was made that there was a sub- 
stantial cargo market in any certificated point which this carrier 
had ignored, I think we could commence a proceeding for adequacy 
of service under that, or use any one of the existing remedies. Or use 
this remedy, yes, sir. 

Senator Monroney. Anything that they fail to do under their 
certificate or that they do beyond their certificate in the operation 
of air transportation in violation of authority or without authority, 
would be included in this section 401? 

Mr. Durrer. Yes, sir. 

Senator Monronry. With the possibility that you could come back 
at them again under section 404? 

Mr. Durreer. Yes, sir. 

Senator Monroney. Section 403, you state, “requires the filing and 
observance of tariffs and prohibits rebates.” 
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Would you outline in some detail what violations are likely to 
occur under that? 

Mr. Durres. I think possibly Mr. Burstein, of the Office of En- 
forcement, is more familiar with this area than I am. 

Mr. Burstein, would you give some examples ? 

Mr. Burstein. Yes. 

Mr. Chairman, violations of section 403 would occur when a carrier 
failed to adhere to his tariff, where he charged less or more than the 
tariff rate. It would also occur where he provided illegal free 
transportation. 

What also happens frequently, where they exchange transportation 
for services, for advertising, through due bill, which seems to be going 
on now, all these situations involve violations of 403. 

Fortunately they are frequently sporadic as to a particular carrier. 
A carrier won’t violate 403 every day. He will do it now and then. 
So it is impractical to bring a long, Sbebrittont proceeding. 

If we had a civil penalty we could punish the violation, and take 
the profit out of it as it occurs. 

Senator Monroney. Here we read a while back, when the trans- 
oceanic jets were placed in service, that they were going to charge 
a 10 percent premium on these flights. And then suddenly they get 
competition on the line and we find that that premium has vanished. 

Is this by the action of the airlines that they can put a 10 percent 
premium on? 

Or does this have to be cleared by the CAB? 

Mr. Durree. In international commerce? 

Senator Monroney. International or interstate. You find these 
deluxe “men only” flights or “the captain’s flagship” or others, that 
you may board and find a surcharge of $3 or $4 on that. 

In other words, there seems to be a lot of gimmicks creeping into 
our tariff structure. If you get on one plane, a little nicer or a little 
newer, you pay one rate. If you get on another one, a beaten-up old 
plane, there is another rate applied to it. 

Sometimes you have a first-class ticket and find yourself on a tourist 
fight eee novedy happens to remember that you are entitled to a 
refund. 

Mr. Durrer. Mr. Chairman, as to domestic air transportation, 
tariffs have been filed for jet surcharges. The Board has reviewed 
these surcharges, and where a proper showing was made as to an 
additional cost of the service or a more luxurious type of service being 
provided, the Board has permitted a jet surcharge. 

In the area of international air transportation, the Board of course 
has no authority to determine international rates. One of the bills 
which is pending on our legislative program is a bill which would give 
us the authority to regulate international rates for both foreign and 
U.S. international flag carriers. 

Senator Monroney. Would the Chairman of the Board excuse the 
chairman of the subcommittee ? 

That is a rolleall and I have to go for a few moments. 

(Short. recess.) 

Senator Monroney. The subcommittee will resume its session. 

I believe we were talking before the recess about section 403, where 
the filing of tariffs prohibits rebates. 
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How do the airlines go’/about determining which cities and towns 
are going to be favored with tourist rates? 

Mr. Dorrer. Mr. Roth, of the’ Bureau of Air ‘Operations: can 
answer that. 

Mr. Ror. As you know, the initiative rests with the air carriers to 
file tariffs involving new rates and fares. Generally speaking, it is 
our understanding that the carriers,‘on the basis of general economic 
studies, particularly t their judgment as to the economic potential for 
tourist services over particular routes, determine where they propose 
to file the new tourist tariffs. 

Senator Monronrr. Then it is all voluntary with the air carrier, 
and not anything: that’ the Civil A¢ronautics Board takes up and says, 
“Here is a large area in which tourist service can be justified” ? 

Mr. Roru. In the first instance, the problem rests with the air car- 
riers. However; the Board, to an increasing exteiit, 1s how, pursuant 
to section 404, getting mto more and more adequicies of service 
provisions. 

For example, the Board in the past year has ordered one trunkline 
to institute coach service through'the city of Toledo, Ohio. Likewise, 
the Board instituted a general investigation of me, adequacies or in- 
adequacies of coach service between New York ( “ity and approxi- 
mately eight: specific major markets, fanning outiof New York City. 
Justvabout all of the trunklines which operate in those eight markets 
are parties to the proceeding, to determine whether the existing coach 
service or, in some cases, the lack thereof, constitutes inadequate 
service. 

So this is an area where the Board is currently active and has a 
series of cases now pending, 

Senator Monroney. Can you give me any more illustrations of 
section 408 ¢ 

Mr. Dourres.: Mr. Burstein ? 

Mr. Bursrern. I mentioned free transportation, deviating from the 
tariff, or exchanges of transportation for so-called services. The 
common example would be where some celebrity would want to travel 
in exchange for mentioning the carrier’s name, where the carrier 
would provide free transportation. Generally it is done by an ex- 
change of checks: The carrier will give an individual a check fora 
certain amount, and then the individual will turn around and buy 
the transportation for the same, or substantially a similar amount. 


I wonder if I could run dowmdin:a little more detail the areas in, 





which 

Senator Monronry. I wish) you would. You are asking for new 
penalties, ‘penalties.-that can be:substituted for other penalties. I 
think for the purpose of the:recond we should know-exactly what is 
the offense or deviation. 

Mr. Bursrery. I will list a numberof these situations, One clear 
example, not necessatily the most important, although,it.is significant 
in the Board’s work, is the question of filing reports, statistical re- 
ports and stock ownership reports: and similar reports., There are 
certain carriers, particularly some of the supplemental-carriers, who 
seem .to be chronically unable to file the reports on time. . This 
hampers the Board’s work. 

To file a complaint or proceeding! for a cease and desist order is 
impractical. We have done it. It takes a long time. And then all 
we have isa C. and D. 
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The practical remedy or penalty for this sort of violation is a civil 
penalty, where we tell them that we name the amount that we will 
compromise the violation for, or go to court and make him pay this 
fine. That is a clear example and it is important to the Board’s work, 
although not the most important. 

Similar violations in which this would be useful is the failure to 
file working agreements between carriers, which are required to file 
form 412 and to be approved by the Board. 

Senator Monroney. Working agreements ? 

- Mr. Burstrern. Cooperative working agreements. 

Senator Monroney. Do you mean interline agreements? 

Mr. Burstrern. Yes, that is correct. 

Another example is their failure to conform with uniform systems 
of accounts in the keeping of various accounts. Again the business 
of trying to get a cease and desist order in an administrative proceed- 
ing is time consuming and it doesn’t punish. The best way to get 
compliance on these violations is a civil penalty. Punish him once 
by fine and then they won’t do it again. 

Another problem which is very troublesome and in which the civil 
penalty would help is the matter of interlocking relations. A carrier 
will permit interlocking relations to occur, w here an officer or director 
of one airline becomes an officer or director of another airline. They 
enter into the relationship without getting prior Board approval 
which they are required to do. We find out about it and the Board is 
in a quandary. They have already entered into the relationship and 
the Board nevertheless has to approve it or disapprove it. The Board 
is sort of caught on the horns of the dilemma. It can’t approve it be- 

cause they v iolated the act by going into it, and yet the relationship 
might be in the public interest. So we feel that in this situation also 
the civil penalty would be very effective. 

Senator Monronry. Let me ask you: This interlocking arrange- 
ment, would that mean, for example, that a line, say flying into the 
Southwest, might have some kind of interlocking: arrangement or un- 
derstanding that air traffic originating out of the Southwest destined 
for New York would be placed wherever possible on airline A; for 
example, if airline A on the traffic originating out of the East bound 
for the Southwest would, correspondingly, try to place that on this 
other line ? 

Mr. Bursrern. Let Mr. Rosenthal answer that question. 

Mr. Rosenruar. The Board, so far as I am aware, has never ap- 
proved interlocking relationships between two scheduled air carriers. 
So the situation which you pose has never arisen in exactly that form. 

I think what Mr. Burstein referred to is the situation where, for 
example, you had ‘a surface freight forwarder and an air freight. for- 
warder which might ‘have an interlocking relationshp, where there 
would be no substantial public interest questions involved, where the 
Board has customarily approved such relationships, but where the car- 
riers would enter into'those relationships without getting prior Board 
approval. Later, in the course of some other administrative matter, 
it would become clear that they had entered into this rel: tionship 
without complying with the statute. And then you are faced with the 
dilemma of holding up what wonld otherwise be'a proceeding which 
the Board could readily approve, because there was, in effect, a tech- 
nical violation. 


61534—60———2 





14 THE FEDERAL AVIATION ACT OF 1958 


If, in fact, there was a civil penalty which attached to that violation, 
we believe that the carriers would be much more careful about adher- 
ing to the technical] requirements of the statute. 

This would carry over with greater respect for the Board’s regula- 
tory power. 

Senator Monroney. Take this illustration I just gave, where you 
sometimes almost have to fight your way onto another airline that 
you prefer, rather than the one the line seems to wish to send you on, 
on these air connections. Does the Board have any power over that, 
over secret, under-the-table agreements that “You scratch my back 
and I will scratch yours” ? 

Mr. Burstein. If they have agreements they have to file them. 

Senator Monrongy. Suppose it is not an agreement, but just a sort 
of custom or pattern of procedure that is being followed and could 
easily be checked. What is the Board’s power ? 

Mr. Burstetn. In that situation, Mr. Chairman, I believe that 
amounts to a 411 violation, or an unfair method of competition be- 
tween one airline and other airlines. That would require a proceed- 
ing under section 411 to determine whether this practice or under- 
standing, or whatever it is, is or is not an unfair method of competi- 
tion or deceptive practice as far as the public is concerned. And if 
that is established to be an unfair or deceptive practice, or unfair 
method of competition—— 

Senator Monroney. If an airline customarily tries to favor another 
airline at an interconnecting point, even to the inconvenience of the 
passengers, sometimes, would that be a violation ? 

Mr. Bursrern. I think it would be. I think it would be both un- 
fair to a competing airline, the one that wasn’t favored, and also to 
the passengers who had the right to be told the truth, who have the 
right to be told which airline they can go on. 

Senator Monroney. All of this leaves me sort of vague in trying 
to find out just what powers you have, or what you don’t have, or 
what you may have. I frankly don’t think you are giving the com- 
mittee—you probably know this matter so well that the committee is 
not getting at the heart of these violations. We are asked to supply 
new penalties that could be very severe, even to the extent of each day 
being an additional violation, which could be a very serious offense. 

For example, does it require approval of Pan Am and American 
Airlines to handle all New York traffic flying American Airlines from 
New York to Los Angeles or San Francisco on Pan Am, or will the 
other lines that serve Hawaii have an equal chance to pick up that 
traffic? Was that deal approved by the CAB? 

Mr. Rosenruau. No, sir. As a matter of fact, I might say that 
the question of this advertising campaign, the arrangement between 
American and Pan Am, was not submitted to the Board. There 
apparently was some kind of an agreement, and this is a matter which 
is the subject of concern to us right now. 

Under our statute today, assuming that we found that there was 
such an agreement, and after we investigated we found that it was 
not in the public interest, we could order them to cease and desist, 
which would be in the future. But let’s assume that it had gone on 
for a year or two. There would be no sanction which the Board as a 
practical matter imposed to punish them for the violation of the act. 

What we are asking here is to have a sanction which would put a 
premium on their coming to the Board first. 
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Senator Monronery. So it would give you a chance to see whether 
this is unfair competition or not? 

Mr. RosenTHau. Yes, sir. 

Senator Monroney. In other words, American is scheduled to fly 
between New York and Los Angeles, and New York and San Fran- 
cisco, and Pan Am is scheduled to fly from San Francisco and Los 
Angeles to Hawaii, or, coming the other way, traffic originating in 
Hawaii is Pan Am’s only so far as it goes to the west coast, and then 
is subject to several trunk carriers going on. I just wondered if that 
would raise the question of a combination in restraint of trade, or 
anything of that kind. 


Mr. RosentTHAt. It may, if that agreement was never filed with a 
board. 

Senator Monroney. On an interline exchange such as you have had 
in many cases where you have through-plane service, where the plane 
service, we will say, is to Latin America, where traffic originates in 
New York on Eastern and interline transfers at Miami to Braniff or 
National, or Pan Am, then that has had formal approval of the 
Board ? 

Mr. RosentTHAL. Yes, sir. 

Senator Monroney. So this would be within reach of one of these 
things you are talking about ? 

Mr. RosentHat. It depends on the nature of the agreement. Until 
we have the agreement before us and know what it is, I couldn’t an- 
swer that question. 

Senator Monroney. This would at least require regularization be- 
fore the Board of these kinds of deals that today can become irregular, 
can be fixed in the woodwork, and then are very difficult to dislodge, 
or for the Board to look at objectively as to whether it is in the public 
interest to begin with. 

Mr. RosentHat. That is exactly correct. 

Senator Monroney. That would come under what section ? 

Mr. Burstern. First 412. They would have to file. 

Senator Monroney. Sir? 

Mr. Burstern. 412. 

Mr. Rosentruat. The failure to file the agreement would be a vio- 
lation of section 412. 

Mr. Bursrern. I want to point this out, Mr. Chairman: This civil 
penalty would not be used in the ordinary case involving a question 
of whether a certain practice—I am not talking about an agreement 
now—whether a practice is deceptive or unfair, the sort of thing that 
the Federal Trade Commission tries. Section 411 is patterned after 
the Federal Trade Commission Act. 

In a case involving the question of unfair or deceptive practices, or 
unfair competition, you can’t use a civil penalty. The Board has to 
have a hearing to determine whether or not the practice was, in effect, 
unfair or deceptive. And then if they violated the order it becomes a 
violation and you can use the civil penalty. 

Senator Monroney. They would also be in violation if they failed 
to file a report on their agreements with other carriers. 

Mr. Burstern. That is correct. That is a clear violation, where 


they failed to file an agreement. In that violation the civil penalty 
would be used. 
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In other words, a civil penalty can’t be used in situations where you 
have your real controversy as to what the lawyers and what the facts 
are, where you have to go to a hearing. We intend to use it in the 
numerous clear violations which cannot be disputed, and for which we 
don’t have remedies right now. 

Senator Monronery. Do you have any other ? 

Mr. Bursrern. Yes. I would like to go through a few more. 

We have had a lot of difficulties with ‘freight forwarders whom the 
Board has licensed for the last 6 or 7 years. Most of them are law- 
abiding corporations, but you have some others which try to short- 
cut. They will resort to falsification of airbills, miselassification, 
rebates. What we have done is we have instituted proceedings which 
look toward cease and desist orders. But what happens is that these 
cases take a long time. In the meantime they have benefited by the 
violations and they haven’t been punished. They have only been 
told to cease and desist in the future. 

It is this area, also, in which we need a civil penalty so we can stop 
and punish the violations at their inception and prevent injury to 
other competing carriers. 

Another good example—— 

Senator Monroney. This is where rebates could come into the 
structure. 

Mr. Bursrern. That’s right. And it is not only the American 
carriers we are concerned with but also the foreign carriers, particu- 
larly in the cargo field. 

Senator Monroney. What about travel bureaus? Is there any 
question of cases of payola on travel bureaus, where kickbacks are 
made by certain airline companies for a volume of business being 
placed on the airline by a travel bureau ? 

Mr. Bursrern. In the case of a travel bureau, Mr. Chairman, the 
Board doesn’t regulate travel bureaus, it doesn’t license them. It has 
power to prevent unfair and deceptive practices by travel bureaus 
under section 411. 

Senator Monroney. I am talking about airlines that may be en- 
gaging in kickbacks through payola to get a travel bureau to book 
more people on their airline than on another airline. 

Mr. Bursrer. That is where this would come in. That is where 
they would be punished. 

Senator Monronery. That would come into this, too? 

Mr. Bursretn. Yes, sir. 

Senator Monroney. So all would have to pay approximately the 

same rate for the commission given to the travel bureau for its rightful 
share of a passenger haul ? 

Mr. Burstern. That’s right. We have had one situation involving 
a big carrier where he did give excess commissions to agents. There 
is a difference in the commission. The straight commission is 7. per- 
cent. But if it is a ‘tour, then he is entitled to allow 10 percent. We 
have had a case involving that very question. We resolved it by a cease 
and desist order. 


If we had the civil penalty, we could have had a more effective 
remedy. 


Senator Monronry. This is a practice wheie if traffic gets hard to 
get it could easily come into being, and the weapons or tools that you 
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have to combat it now are cumbersome where it would require long 
legal process to stop it. 

“Mr. Bursrer. Yes, sir. 

Another striking example of that is what is happening now, and 
we are investigating this situation, is this practice of due bills that 
airlines use. hey will buy advertising services from advertising com- 
panies and then they will give them due bill credit for a certain amount 
of transportation. Then ‘the advertising agencies go out and sell the 
transportation at cut rate. 

We are investigating a number of foreign air carriers who are using 
that practice. Unfortunately we don’t have the power to inspect 
their records under the present law. We are trying to—— 

Senator Monroney. Records of the 

Mr. Burstein. Of the foreign carriers, as distinguished from our 
own carriers. 

Senator Monroney. But you can do it on a domestic carrier ? 

Mr. Burstern. That is correct. 

Another good example, and this has already been mentioned, I be- 
lieve, in the case of supplemental air carriers, as you know they are 
restricted to 10 flights a month between any pair of points on indi- 
vidual ticketed services. If they exceed the 10 flights a month by 1 
or 2, if it is sporadic, we write them a letter and tell them to stick to 
their 10 flights. But if they exceed it by large numbers, and we have 
a case like that right now which has been going on for 4 years, we 
have to bring a proceeding and we have to have a hearing, and even- 
tually it ends up in a cease and desist order, and then there is an ap- 
peal to the courts, or even revocation, and then there is appeal to the 
courts. In the meantime they are hurting their competitors who try 
to live up to the letter of the law. 

We have had a ease involving this situation, a combine, going on 
now for 4 or 5 years. I am convinced personally if we had the civil 
penalties we would have been able to stop this years ago. 

Senator Monronrey. Would you say also that there is some danger 
of unfair competition in the evasion of Civil Aeronautics Board eco- 
nomic rules in charter service, where it purports to be a genuine 
charter for a certain organization and turns out to be an “almost 
open end sale of cutrate tickets ? 

Mr. bursretn. Yes, there is, Mr. Chairman, and that brings up 
the question of the transatlantic charter policy. The Board has 
tried to encourage transatlantic flights by charters at low rates, and 
the Board has therefore authorized the noncertified carriers to 
operate these charters during the summertime. 

But what the Board has had to do, and I:think because of the lack 
of civil penalties, is to make the standard strict and to pass on each 
charter before it is flown by application, and by various forms that 
they have to file. 

If we had a civil penalty so that we could punish for deviations 
after the flight is made, then we wouldn’t have to go through this 
complicated “preflight procedure which takes up a lot of time and a 
lot_of effort, and we could even liberalize the policy. 

Senator Monronery. In other words, make it easier for the inde- 
pendent nonscheduled carriers. 

Mr. Durrer. Mr. Rosenthal I think has the Special Authority 
Division. This is avery important point. 
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This power of civil penalties as used in this area, I think he can 
explain. It will take a great workload off the Board by giving us 
a great more flexibility in this area. I think he can explain it. 

Mr. Rospnruay. Mr. Chairman, we have about four people who 
spend a substantial part of the year working on processing these 
applications. Very frankly I think that the amount of effort that is 
put into this doesn’t really help the Board in terms of its larger pro- 
grams because you are in a position of telling people now, and you 
are in a position of telling them “No” on the eve of the flight date, and 
the entire pressure of the carrier is to tell the people, “Yes, if you can 
get the Board’s permission.” In other words they are passing the 
buck to the Board, and the Board is in the position of telling the 
citizenry “You can’t go on these flights.” And then of course they 
reach the Board and speak to the Board, they speak to their con- 
gressional representatives, and it takes a tremendous amount of the 
Government’s time doing what should be the carrier’s work. 

If in fact we had the civil penalty sanction, we could get rid of the 
prior approval requirement, and the onus would be on the carrier to 
see that the charter rules were lived up to. It would be in the posi- 
tion of telling the public, “This conforms to the rules” or “It does not 
conform to the rules” and to take the risk of violation. It would cer- 
tainly make it a great deal simpler for the Board to process these 
matters. I think in the long run it would also lead to less stringent 
rules in terms of charter organizations. 

Another area in which the Board, I think, would be able to liberal- 
ize its policy, for example, is in the case of agreements between the 
smaller carriers. Under the current situation all agreements among 
the supplemental carriers are subject to prior approval of the Board. 
And the reason for it is, as suggested by Mr. Burstein, there are a 
number of these technical violations which occur from time to time 
in which there is no real way to enforce under the current situation. 

So that the Board has in fact imposed a prior approval require- 
ment on the agreements in the hope of having them filed with us so 
that we can know what is going on. There is no doubt in my mind 
that with a civil penalty sanction, this particular requirement could 
well be lifted with an easing of the burden on the industry and on the 
Board. 

Senator Monroney. You make not only a violation of the written 
provisions of title IV subject to civil penalty, but also “Any term, 
condition, or limitation of any permit or certificate issued under title 
IV.” If you violate a term of the certificate and so forth are you 
not also violating the basic statute ? 

Mr. Burstein. That is right, Mr. Chairman, because there is a 
provision in the statute which makes it a violation to violate an order 
of the Board. 

Senator Monroney. So it would be a violation of title IV, but the 
extra language makes it crystal clear that it is also a violation of the 
terms which are spelled out. 

Mr. Burstein. That is right, Mr. Chairman. 

Senator Monroney. Could you give us an example of just what 
you have in mind there? 

Mr. Rosenruat. Mr. Chairman, I think a typical illustration that 
you would find in this area would be specific restrictions written into 
a carrier’s certificate. For example—— 
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Senator Monroney. Ten flights a month or something ? 

Mr. Rosenruat. As far as the certificated air carriers are concerned 
the typical restriction would be preventing nonstop flights between 
particular points, or requiring a minimum number of stops at inter- 
mediate points before overflight authority can be exercised. We 
sometimes get into problems of violation of these particular terms in 
the certificate. It seems to me that where the carrier violates that 
aspect of the terms of the certificate, then he is in effect violating the 
yrovisions of section 401 because, in other words, he does not have the 
asic economic authorization to perform the particular type of flight 
he is conducting. 

Senator Monroney. In other words he is flying without specific 
authority for the type of operation he is conducting, and is in viola- 
tion of section 401 because his certificate requires him to do thus and 
so in the operation of that certificate ? 

Mr. RosentTHAL. Yes, sir. 

Another type of illustration would be where the certificate specifical- 
ly prohibits the carrier from serving two named intermediate points 
on the same flight. If the carrier does schedule a flight that serves 
both those points on the same flight, there again it will be an illustra- 
tion of an express violation. 

Senator Monroney. Or if the carrier deliberately decided to overfly 
a certain area without permission of the Board, that would also be a 
violation. 

Mr. RosentHau. That is correct, sir, and we have had actual illus- 
trations of that type. For example, where you have a through flight 
covering more than one route segment or more than one numbered 
route. You are required, in order to run a through flight, to stop at 
the route junction point or the segment junction point. If you overfly 
that junction point you would presumably be in violation of the terms 
of the certificate. 

Senator Monroney. It appears that you ask not only to include 
title [TV violations under civil penalties but you also ask us to change 
the existing law by adding language which makes each day of a con- 
tinuing violation, a separate offense. This would automatically apply 
to offense under all the other titles of the act mentioned in section 
901(a) ; namely, titles III, V, VI, VI, and XII. 

What is the need for such a substantial extension of existing law? 

Mr. Newmann. I think Mr. Burstein has previously indicated why 
we ask to have a continuing violation with respect to violation of sec- 
tion 401. I think you have raised a very good point with respect to 
some of the other titles. I don’t think we would insist that we adhere 
to this particular language, but we would be content to limit this to 
the violations of title lV. 

Senator Monroney. Just looking at the index of the FAA Act, I 

will ask counsel to read these title names. It seems to me like most 
of those deal with FAA functions and not the authority of the Civil 
Aeronautics Board. 
_ Mr. Morpny. Title ITT of the act, Mr. Chairman, is entitled “Organ- 
ization of Agency and Powers and Duties of Administrator,” and 
would include, of course, his rules and regulations governing airspace 
allocation and air trafficmanagement. 

Title V relates to the nationality and ownership of aircraft and 
would cover all regulations and rules governing the method and man- 
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ner of the registration of aircraft and propellers and so forth. This is 
wholly within the jurisdiction of the FAA. 

Title VII is aircraft accident investigation. 

Title VI relates to safety regulation of civil aeronautics and would 
govern a host of regulations of course pertaining to safety regulations 
which we have delegated tothe Administrator of the FAA. 

Title XII is entitled “Security Provisions,” and, of course, relates 
to authority which is also exercised by the Administrator of the 
FAA. 

Mr. NewMann. We have no intention, Mr. Chairman, of changing 
the provisions which are applicable to the Administrator. It was our 
intention that these should apply only to the areas which would be 
handled by the Civil Aeronautics Board. So I would suggest that we 
could give you whatever language is necessary to limit this to the 
violations of title 1V and section 1002(1). 

Senator Monroney. In other words, you want the continuing daily 
separate offense language applied to those powers which are held by 
the CAB and not to apply over to the FAA legislation 

Mr. NewMann. That is our intention; yes, sir. 

Senator Monroney. If the bill is limited to that, that would serve 
your purpose. 

Because these are economic offenses, you feel that the fact the penalty 
would increase each day, if the Board chose to apply those, would 
make the penalty severe enough for continuing violations to be sufli- 
ciently hazardous to the company’s financial structure as to lead to 
rapid adherence to the rules; is that correct ? 

Mr. NewMann. That is correct, sir. And if you would turn to page 
2 of the bill, line 5, I think to correct this situation we could add the 
word “any” after “if” so that it would read “if any such violation,” and 
then add the words “of title IV or section 1002(i)” and then continue 
on; I think that would correct this situation, Mr. Chairman. 

Senator Monroney. One thing that rather disturbs me is the exten- 
sive complaints which we heard in the review of the FAA on the assess- 
ment of penalties within the Agency. I assume you know that we 
heard in the Federal Aviation Agency hearings some rather violent 
protests against one person being the prosecutor, the judge, and the 
jury on these things. And the process you outlme here for.enforce- 
ment and levying of these penalties seem to me to be almost identical 
to that on which we have had great complaints from most of the ele- 
ments of the aviation industry regarding the FA.A’s procedure and 
civil penalties against pilots and things of that kind. 

Mr. Durrer. Mr. Chairman, I think the provision we have here js 
subject to ultimate review by the Board. Lf the party to whom the staff 
brings up the question of violation and appropriate civil penalty is 
not satisfied with the penalty, he can question the amount of the pen- 
alty ; or he is not satisfied that he violated, he has the right to take this 
to the Board. 

Senator Monronry. We had a great deal of testimony here as we 
were reviewing the activities of the FAA, as I recall it, that alleged 
these processes in the FAA were highly objectionable. They were 
essentially before the same man. That wasto relieve the citizen of the 
necessity of coming to Washington, carrying his case up for a full 
study or hearing, and finally even preparing the record so that he could 
appeal it to the CAB himself. This was hit very hard by the <Air- 
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craft Owners and Pilots Association, by the Airline Pilots Association, 
and various other groups, as being a travesty on our system of the 

right to trial by disinterested parties; they felt they were under certain 
duress that if they didn’t agree to the compromise ‘suggested then they 
would be dragged through a long and expensive hearing resulting per- 
haps in ultimately greater r expense to them, 

I am cognizant of the fact that it is difficult to use the penal law for 
minor offenses, and to provide the facilities for paying a parking 
ticket, as we all do in Washington. Even though you think you are 
not guilty, it is easier to go down and pay it rather than to appear in 
court. 

Mr. Newmann. Mr. Chairman, I think there are several differences. 
In the first place the civil penalty is really the only effective remedy 
the Board would have for these economic violations of title IV. 

I think Mr. Burstein and Mr. Rosenthal have pointed out that the 
cease and desist is really not an effective remedy and actually in some 
instances is not a remedy at all. 

In the 602 and 609 cases the Administrator does have another effec- 
tive remedy even if he doesn’t use the civil penalty. He has the sus- 
pension and revocation, and he may suspend at once in an emergency 
case. 

I would also point out that in the regulatory actions taken by the 
Administrator there is no appeal to the Civil Aeronautics Board. So 
that with respect to the Administrator’s regulatory actions the indi- 
vidual has no recourse unless he can get into court which, as we have 
pointed out, would be very difficult in most instances. So I think you 
do have a different situation here, so that this is really the only effec- 
tive remedy the Board would have. 


Senator Monroney. Right here, at the bottom of page 4, you say: 

Civil penalties would be applied in the following manner. A person charged 
with an economic violation would be advised in writing of the alleged violation, 
the applicable provision of the act, and the maximum civil penalty prescribed. 
In appropriate cases, the violator would be reprimanded and warned about 
future violations. In other cases, the appropriate staff of the Board would advise 
the violator of the specific amount of the civil penalty which would be accepted 


as a compromise settlement. 

In prior testimony—and I dislike to refer back to it but it is the 
same philosophy which has met with strong objections as to the FAA— 
some people claim that the staff brought the charge, the staff heard the 
charge, and that the charged person either agreed to the recommended 
compromise, or he had a very expensive case on his hands with more 
severe penalties at the other end, therefore the ends of justice were 
not quite met because there was not a disinterested judicial person 
of some kind—call him a trial examiner or hearing complaint exam- 
iner, sitting between the staff which brought the charges and the final 
board which heard the sufficiency and the adequacy of the charges as 
to the person’s guilt or nonobservance of the regulations. 

Mr. Newmann. There are two very important differences. First 
of all, as I pointed out just a moment ago, if the FAA had no civil 
penalty provision, the FAA could still handle its violations effectively 
and still do the job because of suspension and revocation. Cert ainly 
with respect to violations of the provisions of title IV, that is not true. 

The Board has no effective remedy. I think perhaps even more 
important than that, however, is the fact that in the case of the Board, 
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if the person who is involved wanted to appeal it to the Board, there 
would be an appeal to a full five-member quasi-judicial body, which is, 
in our view, a different situation entirely than an appeal to the ad- 
ministrator who makes the rules and enforces them and so forth. 

Senator Monroney. But I am concerned with the very busy schedule 
and docket of the Board, and the long delay that is even now occasioned 
necessarily so, by the various pleadings and all for such cases as the 
Southern Transcontinental and others. I do not like to use the Board 
machinery that is so necessary to do the major work that is necessary 
in our economic regulation, for long periods of time over settling these 
cases. What I am trying to reach for is a better process of some kind 
so that these cases could be heard just below the Board level, with a 
trial examiner, for example, making the recommendation, where the 
accused could then say, “I am satisfied, I have had my case heard by 
someone other than the party bringing the charges.” 

Although he might be an employee of the same Board, he would be in 
a quasi-judicial position to impartially hear both sides without the 
defendant being impressed with the fact that the man who brought 
the charges is the man who is setting the figure for the compromise 
agreement to submit to the Board and therefore he—the defendant— 
is under some duress to either take it or face a longer period of hear- 
ings and delay before the Board itself. 

Mr. Durrer. Mr. Chairman, do I understand that you were con- 
cerned that perhaps this could be better done after the staff finds a 
violation and advises the violator that they intend to recommend to the 
Board a fine in a specified amount; that instead of having that recom- 
eae made to the Board that it be made to an examiner of the 

oard ? 

Senator Monronry. Excuse me, I didn’t get that. These fines 
being on a daily violation basis, can pile up to a considerable amount 
of money. I think that the staff which brings the charge should not 
perhaps have the final say as to what the man has to accept as a 
proposed compromise which the staff may suggest; that a third party, 
sitting in a quasi-judicial position as an examiner or something of 
that kind, listening to the evidence could be in a position to say, “I 
find that the record shows on independent consideration and review 
that you are guilty of these things. 

“I would suggest that a compromise be recommended to the Board 
of X dollars.” 

Then if the man wishes to accept at that point, I think it would be 
fairer than having the very ones who are bringing the charge, who 
are interested in the enforcement, doing that themselves. 

Mr. Bursrern. Mr. Chairman, of course, under the Administra- 
tive Procedure Act the enforcement people are already prohibited 
from advising the Board in any case involving violations. This sort 
of procedure, I suppose, could not involve a full hearing before an 
examiner, or it would defeat the purpose that you have mentioned, 
Mr. Chairman. However, I don’t see why, after we have discovered 
the violation in the office of enforcement, why you couldn’t have, not 
a full evidentiary hearing, but an opportunity for the violator to 
submit his evidence and argument on a paper and have it go through 
an impartial person like an examiner. 

Senator Monroney. When you get to filing papers you are going to 
run afoul of the same thing that we find true of complaints as to the 
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FAA. Individual citizens wish to be heard, though briefly, in a per- 
sonal appearance to establish their innocence or to orally state the 
reason why they couldn’t comply because of extraneous circumstanes. 

Mr. Newmann. Mr. Chairman, we have many delegations today to 
the staff, and any person who wishes certainly has the right to appeal 
to the Civil Aeronautics Board, the full Board. It was our inten- 
tion in setting up the procedure here to try to work out the simplest 
and quickest and most expedited procedure so that one who didn’t 
agree with the staff position could appeal to the Board. 

I am sure if the committee felt that an examiner should be brought 
into the picture it would not be a difficult matter at all to work up a 
procedure so that an examiner could be a buffer. 

Senator Monronry. For purposes of passing this act, based on the 
history of the trouble and complaint we have had with the FAA pro- 
cedures that follow the same line, I think we will have better luck if 
it is provided that some sort of hearing be held by a third party, a 
party other than those bringing the charges, who could sit down to 
hear and determine, on a rather brief review of the facts and after 
hearing the defense of the man’s case, to suggest that this be recom- 
mended to the Board if that is satisfactory. 

Mr. Durreg. By a third party, Mr. Chairman, you would suggest 
an examiner of the Board ? 

Senator Monroney. Call him what you will. 

Mr. Durrer. The examiners are independent of the Board, and in- 
dependent of the staff. 

Senator Monroney. It might be better in this mater to consider our 
experience of the past. 

Mr. Durrer. The initial recommendation would be submitted to 
the examiner who would make a determination something in the order 
of an initial decision which the person affected could still appeal to 
the Board. 

Senator Monroney. That is right, he could still appeal to the Board. 
The thing that I am trying to do is to prevent what appears to be 
blackmail or duress to satisfy the complaining branch of an agency 
over a charged violation, where they have to either take it or leave it 
or face the Board for either more vigorous or rigorous punishment. 
Because we have had this past history of complaints by so many people 
involved, who charge that we had not guaranteed the proper judicial 
protection of personal rights, it seems to me that we should lean over a 
little bit backward to provide this. extra independent review of the 
charges that are brought by the prosecuting branch of the agency. 

Mr. Durrerr. Before it goes to the Board on appeal ? 

Senator Monroney. That is right. But the examiner could settle 
and suggest and compromise the settlement. Maybe the prosecuting 
group would want a fine of $5,000. Maybe the examiner who heard 
the evidence from the complaining witnesses of the Board, and from 
the defendant, would say, “I think this is entirely too high,” and re- 
duce it. At least the person who is charged then would have some 
feeling that he hadn’t been in a star chamber proceeding where he was 
guilty before his case was heard. 

Mr. Burstern. Mr. Chairman, even now, in the absence of this pro- 
vision, when we have a proceeding before the Board for a cease and 
desist order, the Office of Compliance asks the complainant for revo- 
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cation or suspension. We now have a compromise procedure, a settle- 
ment procedure. The violator can offer a compromise or settlement 
and then there is a procedure where he goes to the Board in case the 
Office of Enforcement turns it down. Each side submits additional 
documents, additional evidence, and then it goes to the Board. And 
then the General Counsel, who is separate and apart from the Office 
of Enforcement, advises the Board on whether to accept the settle- 
ment or reject it. 

Maybe it could work here, too. The violator is given a chance to 
submit additional evidence, or litigation, or whatever it is. And then 
it is the duty of the General Counsel to advise the Board as to what 
the fine should be, or what the compromise should be. Even now 
there is a separation between enforcement and.the Generat Counsel 
which advises the Board directly. 

Senator Monronry. How are such penalties to be enforced? Who 
collects them if there is a compromise offer ? 

Mr. Burstern. It is collected by the Civil Aeronautics Board and 
turned over tothe Treasury. 

Senator Monronry. If the compromise is made, we will say, for 
$500, and the defendant in the case is willing to pay the compromise, 
then this is the amount that goes to the Board and the Board approves 
the compromise and he pays his money; is that correct 

Mr. Burstein. That is correct. 

Senator Monroney. There will probably be a list of compromises 
which have been agreed to and the Board can handle them all, if there 
is no protest, by accepting them 4 

Mr. Durrer. And if he doesn’t pay it we have to go to court to 
collect. 

Mr. Bunrsrern. We have the civil penalty power to a limited extent 
for failure to file accident reports under title VII. In the case of any 
accident they have to file reports and preserve the records and so 
forth. We have jurisdiction over that because the Board investigates 
accidents. We follow this procedure where we write the letter, our 
office writes the letter that we recommend a certain amount to the 
Board. And then over the years we have certain precedents as to 
what the funds are, for what type of violation. It seems to work 
pretty well in our case. Additional safeguards I suppose could be 
made by regulation. 

Senator Monroney. Are the persons charged with such offenses 
given an opportunity to have a jury trial ? 

Mr. Bursrex. In court. 

Senator Monronry. If they choose not to compromise / 

Mr. Bursretn. Yes. 

Senator Monroney. They are entitled to jury trial in court? 

Mr. Bursrer. Yes, sir. 

Senator Monroney. You have outlined briefly the exact steps the 
Board would take in going about the use of this new enforcement 
tool. I think this is pretty generally what you have covered in your 
presentation. 

Mr. Burstern. Do you want us to go over it again, Mr. Chairman? 

Senator Monroney. No; I don’t think it is necessary. Section 2 of 
your bill proposes to amend a part of the Federal Aviation Act deal- 
ing with criminal penalties. Now your annual report makes no ref- 
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erence to the need or desirability.of doing this. Are you dissatisfied 
with the results of the Department of Justice criminal enforcement 
to date and, if so, in what respect ? 

Mr. Bursre1n. You are speaking of the criminal violations relating 
to economic violations, Mr. Chairman ? 

Senator Monronery. Yes. It is on page 3 of the bill. 

Mr. Burstern. I believe that this bill suggests that the monetary 
amounts be raised. 

Senator Monronny. You raise the criminal fines from $2,000 to 
$5,000 ? 

Mr. Burstern. That is correct. 

Senator Monronrey. Why do you do that? Inflation ? 

Mr. Durrer. Mr. Chairman, candor compels me to say that this was 
inserted on the insistence of one of the members of the Board. If 
there is any objection to it on the part of the committee, I think we 
would not be dismayed if it were removed. 

Senator Monroney. In other.words, you are satisfied that the pres- 
ent penalty is giving you adequate enforcement ? 

Mr. Durrre. Yes, sir. If the committee is satisfied, we are satisfied. 

Senator Monronry. Would you elaborate on section 1002(i) of the 
act? Why is it necessary to include that ? 

Mr. NewMann, Mr. Chairman, I think provisions of title X are 
mostly procedural. There is a remedy in title IV for violations of any 
of the sections of title X except 1002(1). It would be possible to 
bring an appropriate action under section 403(b) or 404, whichever 
the case may be, but I think there is no specific provision in title IV 
that would cover section 1002(i). For that reason we have specifically 
included section 1002(i) because that is the only one that is not taken 
care of through title IV. 


Senator Monronry. With apologies to the Board, we will have to 
have another quorum call. 

I believe you could move on to the other provisions of the bills which 
you are here supporting. We may be interrupted in a few moments. 

Mr. Durrsr. 5S. 1544 would amend the Federal Aviation Act to: 

1. Assure for the Civil Aeronautics Board independent participa- 
tion and representation in court proceedings; 


2. Provide for review of nonhearing Board determinations in the 
courts of appeal; and 


3. Clarify present provisions concerning the time for seeking judi- 
cial review. 

These amendments would correct certain deficiencies in the judicial 
review provisions governing the Board, to clarify them in certain 
respects, and bring them into harmony with the statutory scheme 


for review applicable to most. other comparable agencies. 
Section 1008 of the act provides: 


Upon request of the Attorney General, the Board or Administrator, as the case 
may be, shall have the right to participate in any proceeding in court under the 


provisions of this act. 

The interpretation placed. upon this section by the Department of 
Justice is that the Board’s right of participation and of independent 
representation through its own counsel in court proceedings involvin 


the validity of its own orders is dependent upon the’ consent arid 
acquiescence of the Attorney General. 





26 THE FEDERAL AVIATION ACT OF 1958 


Senator Monroney. I apologize, but the committee will have to 
stand in recess for a few minutes. 

( Recess. ) 

Senator Monroney. The committee will resume its hearing. 

Mr. Durrer. Mr. Chairman, in order to expedite this, as to the last 
two bills on which we are prepared to comment, S. 1547 and 1545, I 
would suggest eliminating making any statement on this, and if you 
have any questions on these two particular bills—— 

Senator Monroney. What page is that on your testimony ? 

Mr. Durrer. Page 12. 

Senator Monroney. You can put it in the record and brief it. We 
will put the statement on those two bills in the record and you can dis- 
cuss them briefly. 

Mr. Durrer. The working relationship between the Board and the 
Department of Justice in litigation matters generally has been satis- 
factory, but practical problems have arisen from time to time which 
have seriously handicapped the Board. 

In some instances shine have been conflicts of opinion on matters 
pertinent to pending Board litigation, with the result that the Board 
has been deprived of the opportunity in such situations of making its 
views known to the court. 

The proposed bill would resolve difficulties of this nature by pro- 
viding for participation as of right by both the Attorney General and 
the Board where it may become necessary because of differences in 
position. 

The proposal for independent participation and representation is 
no more than a reflection of the situation as it exists today with 
respect to comparable Government agencies. Some agencies defend 
their orders in Federal courts other than the Supreme Court: without 
any control by the Attorney General. Agencies of this type are the 
Federal Trade Commission, the Federal Power Commission, the Na- 
tional Labor Relations Board, and the Securities and Exchange Com- 
mission. The Federal Communications Commission is in the same 
category with respect to actions for review of its orders brought under 
section 402(b) of the Communications Act. 

Other agencies, which are covered by the provisions of the Hobbs 
Act, continue under the general control of the Attorney General, but 
have the statutory right to appear and be represented as a separate 
party in the manner which the Board advocates. Such agencies are 
the Federal Communications Commission, where review is sought 
under section 402(a) of the Communications Act, the Secretary of 
Agriculture, the U.S. Maritime Administration and the Federal 
Maritime Board, and the Atomic Energy Commission. 

The Interstate Commerce Commission long has had similar inde- 
pendence of participation and representation. It is the Board’s 
opinion that the existence of a similar right in the Board is essential 
to a proper recognition of its status as an independent regulatory 
agency, and to assure that the Board at all times will be free to express 
its position in court concerning the proper interpretation of the 
statute which it administers. 

The foregoing reasons also support the provisions in the bill which 
would make clear that the Board may, on its own initiative, institute 
and fully prosecute all necessary court proceedings to compel compli- 
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ance with the act and the Board’s actions taken thereunder, for it is of 
equal importance that independence of action on the part of the 
Board be assured in enforcement matters. 

The proposed amendment to section 1008 would also permit the 
Board to proceed independently or through the Attorney General in 
such cases, and provides that the Attorney General may, in any event, 
participate as of right. 

The review provisions of the Civil Aeronautics Act, now incorpo- 
rated in the Federal Aviation Act, have been judicially interpreted to 
the effect that certain Board actions taken without an evidentiary 
record, such as regulations promulgated without evidentiary hearings, 
are directly reviewable, if at all, in the Federal district courts. 

Since determinations of the Board are normally reviewable as 
orders by the courts of appeal, this interpretation has led to some 
uncertainty and confusion, which should be corrected. 

Appropriate corrective action has been taken with respect to similar 

roblems of other agencies and departments within the coverage of the 

obbs Act, which act specifically provides that nonhearing determina- 
tions shall be reviewable in the courts of appeal (5 U.S.C. 1037). 

S. 1544 would amend section 1006 of the Federal Aviation Act to 
substantially incorporate in relevant part provisions of the Hobbs Act 
on this point into the review provisions of the Federal] Aviation Act. 

The Board believes that this will not only alleviate the confusion 
and uncertainty as to the proper forum for review in these cases, but 
will also provide for more effective and expeditious review. The 
courts of appeal generally are more familiar with the Board’s func- 
tions, and cases before such courts generally are processed more quickly 
than those in the district courts. Since, under the Hobbs Act pro- 
cedure, nonhearing cases are transferred to the district courts only in 
those instances where there is a genuine issue of material fact, delays 
incurred in the course of completing the review process should be 
minimized. 

This particular amendment is specifically designed to cure the prob- 
lem raised in the Arrow Airways, Inc. v. Civil Aeronautics Board case 
(182 F. 2d 705 (1950) ), where the court of appeals declined to review 
as “orders” Board regulations which were of general applicability 
and prospective effect. 

Under the amendment, regulations of this type which have imme- 
diate impact would be reviewable in a court of appeals. It is not 
designed to change or alter the existing situation with respect to rules 
or regulations having no immediate application, as to which a person 
affected may, for example, raise the question of invalidity of such rules 
by way of a defense in an action brought to enforce them, nor is it 
designed to make any orders reviewable that are not subject to review 
under existing law. 

_The law pertaining to the proper computation of the 60-day pe- 
riod—1006—-A—for seeking judicial review of Board orders is not 
clear. In Consolidated Flower Shipments v. Civil Aeronautics Board, 
205 F. 2d 449 (1953), the court of appeals for the ninth circuit held 
that the 60-day period is not extending by the filing of a timely peti- 
tion for reconsideration with the Board although the Board’s pro- 
cedural rules permit such petitions. 

_ Although the Supreme Court has never passed on the question, there 
is authority for the position that, contrary to the ninth circuit’s view, 
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the filing of such a petition tolls the time for seeking judicial review, 
so that the 60-day period is to be computed from the date of entry of 
the order denying reconsideration rather than from the date of entry of 
the initial order. 

The Board has always supported the latter position, on the ground, 
inter alia, that the legislation evidences no intention to deprive a pri- 
vate party of the opportunity of first seeking, at his election, recon- 
sideration from the Board where its rules permit petitions for recon- 
sideration, and then resorting to court review. 

The proposed amendment to section 1006 in title X eliminates the 
present uncertainty concerning the properly applicable rule under 
the Federal Aviation Act by specifically recognizing that such an 
election is available to substantially interested persons. 

It should be emphasized that no attempt has been made to affect 
existing law otherwise than in the specific respects noted. To that 
end, the language of the statute remains substantially in its present 
form. It may be noted that while the sections of the act proposed 
to be amended are applicable generally to both the Civil Aeronautics 
Board and to the Administrator of the Federal Aviation Agency, 
S. 1544 would leave the law applicable to the Administrator in status 
quo. 

Senator Monroney. What you are saying in the last two para- 
graphs is that this would protect the litigant’s right to exhaust his 
full course in the CAB, or the FAA, and then to take the 60-day 
time after reconsideration is denied to make his appeal. He doesn’t 
have to make his appeal and take it to the court within the 60-day 
time until he has exhausted his final remedy in the CAB? 

Mr. Durrer. That I think is the purpose of it. 

Mr. Ozment ? 

Mr. Ozment. Yes, that is substantially correct. 

Senator Monroney. This gives the litigant a little more right to 
process and to argue further within the Board before he goes before 
the court? 

Mr. OzmeEnt. Yes. 

Senator Monroney. And would be in the interest of protecting the 
defendant’s right in those cases ? 

Mr. Durreg. Yes, sir. 

Senator Monroney. In regard to the representation before the 
appellate courts of the Department of Justice, have they failed to 
defend the Board’s order or decision in court ? 

Mr. Dourrer. Mr. Ozment ? 

Senator Monronery. I mean as to the basis of whether they actually 
understood the philosophy of the Board, the reasons behind these 
orders. Are they as well aware of the processes on which the deci- 
sion rested as the attorneys for the Board itself? 

Mr. Ozment. There have been. some instances of disagreement, be- 
tween Board counsel and Justice Department counsel with respect 
to certain matters. However, before taking up the specific instances, 
I would like to call the committee’s attention to what might be termed 
the philosophical problems involved. 

Mr. Robert L. Stern, who was formerly Acting Solicitor General 
and. who worked in the Solicitor General’s Office for a good many 
years, published in the February 1960 issue of the American Bar 
Association Journal ‘an article dealmg with this particular problem. 
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He pointed out that the House Oversight Subcommittee had rec- 
ommended that each independent agency be given the right to inde- 
pendent representation in its cases. He also pointed out that the 
controls which the Justice Department now exercises are inconsistent 
with the philosophy of independence of an agency. However, he 
says that the only manner in which the system has been workable has 
been because of the self-restraint of the Solicitor General’s Office, 
and the individuals who work in that Office. 

Ve are not here criticizing or really casting aspersions on the 
Justice Department as such. The Justice Department, however, is 
motivated by certain policy considerations in addition to the question 
of actually representing an agency as a lawyer. 

And in the area in which the Justice Department policy, over all 
views of transportation matters, differs from that of the agency, you 
have occasional conflicts. 

We have had such conflicts in a few cases. I understand there have 
also been similar conflicts with respect to enforcement action. But I 
will speak to the statutory review proceedings—that is, review of 
Board orders as opposed to enforcement action. 

We have one case in which the Department of Justice would not 
permit the urging of certain prior case law dealing with the subject 
matter involved, because it was the Department’s view that that would 
make a less desirable overall result than would urging the view which 
the Board’s counsel advocated. The case is Pan American Airways V. 
CAB, CADC No. 13413 

We do not dispute the honesty and the good faith of the Justice 
Department in taking that position. Our point is that we should have 
been able to say our say at the same time. 

Senator Monroney. To clarify the record, though, is it not a fact 
that the Solicitor General doesn’t represent you in the lower courts; 
only in the Supreme Court ? 

Mr. Ozment. As to that, that is absolutely correct, Senator. How- 
ever, the lower echelons of the Justice Department are the ones who 
represented or joined with us in the lower court. In other words, 
the problem—I was citing the article by Mr. Stern only as showing 
the ultimate control and in explaining the overall problems which 
exist. Insofar as we are concerned, I suppose it aes no practical 
difference whether the disagreement is with the Solicitor | seats 
Office or whether it might be with the Appellate Section of the Anti- 
trust Division. 

Senator Monronry. Very few agencies, I note, have the full author- 


ity requested in this bill to have “independent representation in the 
Supreme Court. 


Mr. Ozment. Five of them. 

Senator Monroney. As I recall the proposal of independent parti- 
cipation representation, some agencies defend their orders in Federal 
court other than the Supreme Court, others by the Attorney General. 
Agencies of this type are, as you illustrate: 

The Federal Communications Commission, where review is souctht under 
section 402(a) of the Communications Act, the Secretary of Agriculture, the 


United States Maritime Administration, and the Federal Maritime Board, and 
the Atomic Energy Commission. 


They are represented by their own counsel in lower courts but not 
inthe Supreme Court; is that correct ? 


61534—60——3 
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Mr. Ozment. No. The agencies listed here are covered by the 
provisions of title 5, United States Code, section 1031. That statute, 
title 5, United States Code, section 1040, specifically provides: 

Hither the United States or the agency or aggrieved party may file such a 
writ for certiorari. 

In other words, some of the agencies already have that power. 

Senator Monroney. You are asking for complete power ? 

Mr. Ozment. No. We are asking only that we be given the au- 
thority already enjoyed in the appellate area by the Federal Com- 
munications Commission, the Secretary of Agriculture, Maritime 
Administration, Maritime Board, and the Atomic Energy Commis- 
sion. 

What we did was to take the provision of the Hobbs Act—title 5, 
United States Code, section 1031—and excerpted those provisions 
which would give us comparable authority. We broadened the 
Hobbs Act in the sense of giving the agency authority to proceed 
itself in district courts in injunction cases, and we also made certain 
changes with respect to the time within which to seek review to elimi- 
nate the problems which Mr. Durfee made reference to. 

The point is that insofar as review of Board orders is concerned, 
we do not conceive that this proposal makes any different situation 
with respect to the Board than with respect to the other agencies 
already listed. It would make a difference in the injunction power, 
the power to go directly into court and seek an injunction against a 
violation; that is, to enforce a Board order or a regulation. 

Senator Monroney. Does that also not include, though, the right 
of the Attorney General to participate, even though on a different 
viewpoint from you ? 

Mr. Ozment. It does, indeed. We would hope that in the great 
majority of cases there would be no difference of opinion. It is only 
in those instances in which there is a difference of view that both the 
Board and the Department of Justice would have equal freedom to 
present their own position. 

Senator Monroney. Getting down to routine matters, do you find 
that the participation of the Justice Department unduly delays, 
sometimes, the court action in the lower courts ? 

Mr. Ozment. There is a little delay, but we aren’t too much con- 
cerned about that in the appellate work. I can’t speak for the en- 
forcement action. I assume that there is some delay in filing an 
injunction. Mr. Burstein can answer that. 

Mr. Bursretn. Yes, we have experienced some delays in enforce- 
ment actions, the different kinds of court actions we have to take from 
time to time. A good example, I think, is the enforcement of an 
administrative subpena. When we have a Board proceeding out in 
the field, and a Board subpena has been issued to a witness to produce 
some documents, and he doesn’t produce them, then it is important 
that we go to court and enforce the subpena immediately so that the 
hearing isn’t delayed too long. 

Now, we have to first go to the Department of Justice and get their 
approval, and then we have to go to the U.S. attorney, and the papers 
have to be filed in the names of the Department of Justice and U.S. 
attorney. 

Senator Monronry. The U.S. attorney would be the local district 
attorney ? 
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Mr. Borsrern. That is correct. 

Senator Monroney. And you would not find him usually an expert 
or specialist on aviation ? 

Mr. Bursrern. No, you would not. It frequently takes a lot of 
background, and he is not used to this kind of case. I will say this, 
though, that in some cases they let us handle the case after it has 
cleared with Justice. In other cases where you have a need of an 
assistant U.S. attorney, he will insist on handling the case himself 
and then he has to bone up on the background, and it presents a lot 
of difficulties. It is impractical. 

Senator Monroney. In other words, what you are asking for in 
this legislation, the Attorney General or the U.S. district attorney, 
both in the enforcement cases, injunctive and in others, in lower 
courts, could, under the de minimus, say, “Sure, you take it.” But 
if he feels it is important to the Federal Government he can partici- 
pate in his own independent status to raise such questions as they 
might have in these proceedings. 

Mr. Burstein. That is correct. 

Senator Monroney. His power would be diminished only to where 
he could not superimpose the holding of the Justice Department on 
your presentation. 

Mr. Burstern. That is correct. 

Mr. Ozment. That is correct. 

Senator Monronry. Otherwise, on 90 percent of the cases perhaps 
you would say that if you had this authority you would not need to 
bother the Justice Department and could perhaps relieve some of the 
overload litigation that they have by just taking it on your own 
shoulders and carrying it through ? 

Mr. Bursrern. That is correct. 

Senator Monroney. I understand the Attorney General objects to 
this. We will have his testimony later. I think largely on the basis 
that he feels particularly strong in the case of representation before 
the Supreme Court; is that correct ? 

Mr. Ozment. That is correct. 

Senator Monroney. Perhaps the leaving of this power within the 
Solitictor General’s department for Supreme Court cases, would 
eliminate much of the objection that Justice has? 

Mr. Ozmenrt. I think it would eliminate some. I am not prepared 
tostate just how much. 

We would assume that the poms to petition the Supreme Court 
for a writ of certiorari would be sparingly exercised if we had it. I 
might point out that so far as I know there has been no great problem 
created by the existence of this power in the agencies now covered by 
the Hobbs Act. We know, of course, that certain types of cases 
should not be taken to the Supreme Court, and we have no belief that 
there would be an excessive use made of this particular authority if 
we had it. 

Senator Monroney. It would be a little more helpful if you could 
supply us now, or later for the record, some more examples where they 
had failed to support the Board’s position. 

Mr. Ozment. I can do that now in general terms. 

We have had a number of cases over the years involving the irregu- 
lar or supplemental or nonscheduled air carriers. The Justice Depart- 
ment, by and large, has refused to support the Board’s orders in those 





32 THE FEDERAL AVIATION ACT OF 1958 


cases because it did not agree with the Board’s policy relating to the 
irregular air carriers. 

We have had a rather recent instance in which the Justice Depart- 
ment took a position contrary to that of the Board, supporting the 
Board in part and opposing the Board in part. 

We recognize that under this particular proposal which we have 
made that that might still continue to exist, but at the present time the 
Justice Department apparently feels that if it is on the brief it must 
make some comment, stay off, that sort of thing, and that is hurtful in 
many instances, we think, to the Board’s overall position. If they 
did not have to be on our briefs in the first instance, they wouldn’t feel 
called upon to take positions we think which are sometimes contrary 
to that of the Board. 

Senator Monroney. Is this a correct statement, then: that you file a 
brief, it is a joint product of the CAB attorneys and the Attorney Gen- 
eral’s group / 

Mr. Ozment. Yes, sir. 

Senator Monroney. But then you have a built-in dissent within 
your own brief which is filed to support the Board’s position ? 

Mr. Ozment. That is correct. 

Senator Monroney. And you then have a document of less effect 
than an independent brief filed by the attorneys for the Attorney Gen- 
eral ? 

Mr. Ozment. Yes; or for the Board; that is correct. 

Senator Monroney. And since the Board is a quasi-judicial Board, 
and since it is an independent body and is supposed to be independent 
of the present or existing administration, as the case may be, then the 

olitical viewpoint, perhaps, of that administration could be expressed 
in the brief or the Attorney General’s position, where it would not be 
necessarily expressed in the representation of the legal counsel of the 
Board ¢ 

Mr. Ozment. That is precisely the point. 

Senator Monroney. So that to preserve the independent status of 
the Board above and beyond the battle of political philosophy, you feel 
that you are entitled to at least make your case in behalf of the Board’s 
position without the necessity of screening it through the eyes and the 
policy of the administration in charge ? 

Mr. Ozment. That is correct. 

Senator Monroney. And this would be perhaps your strongest argu- 
ment; would it not ? 

Mr. Ozment. Yes; it would be. 

As to that, however, I think perhaps the enforcement people may 
have some more practical problems than I have. 

Mr. Burstern. The practical problems that we have I already men- 
tioned, one being the exigency of the situation, where we have to take 
quick action to enjoin a violation or enforce a subpena or that sort of 
thing, and we have to go through this business of clearing Washing- 
ton and then with the U.S. Attorney. 

Senator Monronry. Would it require any more legal personnel 
within the CAB to handle it this way than it does at present? 

Mr. Burstrer. No, sir. 

Mr. Ozment. We presently draft our own briefs, argue our own 
cases in large part. It is simply a review procedure. 
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Senator Monroney. And to the extent that the Attorney General 
then would not wish to participate in the lower court cases, it may 
even result in some lesser demands on the Justice Department for their 
attorney representations ¢ 

Mr. Ozment. That is correct. 

Senator Monroney. So there would be some degree of manpower 
that could perhaps be saved by this transfer ? 

Mr. Ozment. Yes. 

Senator Monroney. That is all we care to pursue on that one for 
the time being. We will hear other witnesses on it. 

Now, would you care to proceed ? 

Mr. Durrer. I think Mr. Newmann can probably summarize the 
comments on S. 1545 more succinetly than I can. 

Mr. NewMANN. S. 1545 would amend the act to authorize the elim- 
ination of a hearing in certain cases under section 408. Under section 
408(b), the Board may not grant its approval of any of the acts 
enumerated in section 408(a) without first conducting a hearing upon 
an application presented to the Board. 

The purpose of S. 1545 is to relieve the Board and the parties to an 

application submitted under section 408(b) from the necessity of 
going through a hearing in those cases where the Board determines 
that a hearing is not necessary in the public interest and no person 
disclosing a substantial interest requests a hearing. 

Many of the acts which require Board approval under section 
408(b), such as a proposed merger of airlines or the acquisition of 
control of an airline, are transactions which substantially affect the 
public interest, and, of course, relief from the mandatory | 
requirement is not being sought in respect of them. However, experi- 
ence has shown that in many other cases a hearing serves no useful 
purpose. These are cases involving relatively simple transactions 
which by reason of their limited nature (1) cannot conceivably affect 
the control of a direct air 


learing 


carrier or result in creating a monopoly, 
restraining competition, or jeopardizing another air carrier not a 
party to the transactions; (2) do not involve an objection by any 
interested party; and (3) where a hearing would provide no further 
significant information concerning the tr ansactions. 

E xamples of such transactions are purchases and leases of a lim- 
ited number of aircraft (often only one aircraft and seldom more than 
three) where it appears that the transaction will prove beneficial to 
both parties and the public and where no person not a party to the 
transaction is concerned with it. Another example is a transaction 
directly affecting only a small airfreight forwarder, where the im- 
pact of the transaction on the public interest can only be considered de 
minimus. 

In cases such as these where a hearing serves no useful purpose and 
no interested person requests a hearing, the Board should have author- 
ity to act on the matter without a hearing. 

Congress has granted authority similar to that being here requested 
to the Interstate Commerce Commission (sec. 5 of the Interstate 
Commerce Act) and to the Federal Communications Commission (sec. 

221 of the Communications Act of 1934, as amended by the act of 
August 2, 1956). 

In the absence of authority in section 408(b) to dispense with a 
hearing, the Board has on various occasions followed the procedure 
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of exempting the parties to an application from the requirements of 
section 408 pursuant to the exemption authority contained in section 
416(b) of the act. 

However, this procedure can be followed only in cases where the 
Board finds that the enforcement of section 408 would be an undue 
burden on an air carrier applicant— 
by reason of the limited extent of, or unusual circumstances affecting, the opera- 
tions of such air carrier * * * and is not in the public interest. 

In cases where the applicant or one of the applicants for approval of 
a transaction under section 408 is not an air carrier, then the Board 
‘annot grant such applicant an exemption for the reason that section 
416(b) gives the Board exemption authority only with respect to air 
carriers. 

In such cases the Board has had no choice other than to hold hear- 
ings, even in cases where it was apparent that such hearings would 
serve no useful purpose so far as enabling the Board to protect the 
public interest is concerned. 

It is estimated that enactment of the proposed amendment would 
enable the Board to eliminate as many as 10 hearings each year which 
are now required to be conducted at considerable expense in terms of 
time, effort, and money expended by the Board’s staff and by the 
2pplicants. 

It is recommended that favorable action be taken on 8. 1545. 

I should point out that while some of the acts which require ap- 

roval under section 408(b) would substantially affect the public 
interest, this is not the type of case which the Board has in mind; 
the cases we would be covering here would be relatively simple trans- 
actions which by reason of their limited nature would not affect con- 
trol of a direct air carrier or create a monopoly, or restrain competi- 
tion. 

It would not involve an objection of any interested party, and where 
a hearing would provide no further significant information concern- 
ing the transaction. 

Senator Monroney. I don’t quite understand how you are going to 
limit this to these small inconsequential and de minimus matters. ‘The 
consolidation of two airlines represents a great degree of public in- 
terest. It may be that at certain times in the future the Board might 
determine, as they have sometimes in the past, to roll together a few 
great big airlines and to think that the smaller ones are just kind of in 
the way. 

I wonder if we are not weakening the chance of interested parties to 
be heard. Maybe the Board will feel that this would not be in the 
public interest, but Congress might take a violently different view- 
point on it, particularly the members of this subcommittee. 

Mr. Newmann. Those would not be involved under this bill, Mr. 
Chairman. I think Mr. Rosenthal, who is in this area, could give 
you some concrete examples of the kind of case we have in mind. 

Senator Monroney. First show me the language. 

Mr. Rosentruau. Mr. Chairman, I might answer your question this 
way, if I may: The Board could technically, today, approve such con- 
solidation without a hearing, in view of the fact that it can grant an 
exemption from 408 under 416(a). The fact of the matter is that 
where the public interest and issues are as great as they are here, the 
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Board would not exercise that power, probably would find itself with 
great difficulty making the public interest findings that would be neces- 
sary to do so, and similarly would find itself I ‘think with the degree 
of opposition which would be involved, and with the substantiality of 
the issues involved in a position where it could not dispense with the 
hearing, where what is sought is the merger of some large carriers. 

On the other hand, you have a situation such as technical reo rganiza- 
tions. We have had two or three of those where what was involved 
was putting your corpurate eggs in different baskets and nothing 
more than that, but where the top basket was not a top carrier but an 
aeronautical enterprise, or the person controlling an air carrier, and 
as the result of which you did not have avail: able the 416(a) exemp- 
tion powers and you had to go through the hearing process. 

For example, we had the Resort reorganization not too long ago, 
and we had another reorganization involving Stanley Dollar interests, 
which had to go through a hearing process, and we had another one 
involving Trans-Ocean Airlines which had to go through a hearing 
process. 

All of these were mere technical situations where the 408 applied, 
yet it was not an air carrier that was doing the acquiring, and you 
did not have 416(b) problems. 

Senator Monronry. How many days did these cases continue ? 

Mr. Rosentuau. The actual hearings in these cases probably lasted 
a few hours. But what you had in terms of Board eff and here 
is I think the significant thing—as a result of your internal processes 
where you have a hearing, it required in fact the education of three 
separate staffs before it go to the Board, whereas if you had had a 
nonhearing process it w ould be submitted to the Board with one staff, 
and it would save a tremendous amount of internal processing. 

Senator Monroney. If it only takes 3 or 4 hours, or even 3 or 4 days, 
this committee and other committees feel that in the long run public 
hearings have a great advantage of awakening the public, of alerting 
them to pending shifts in corporate structure, public utilities, and 

many other things of that kind. 

The pages of our economic history are filled with cases where things 
are done rapidly and without hearings, and a well-intentioned Board 
sometimes is left with its face very red when all of the skulduggery 
that might have gone on in a back room of a brokerage house or some- 
thing might come to light. 

I wish’ you would give me some examples other than the fact ~— 
three staffs have to get acquainted with each other. I think that ¢ 
be corrected by internal organization rather than law. 

Mr. Rosentian. Mr. Chairman, we are talking about situations, as 
the bill is drafted, where no person disclosing a substantial interest 
has requested a heari ing. That is one of the conditions before you can 
dispense with your heari ing, that nobody is asking for a hearing. 

Senator Monroney. That is right. But the public generally is not 
aware of some of these things th: at might be going to take place. The 
Board may, in all good fi ith, still lean very he: avily to a policy that we 
need fewer airlines instead of more; that we should have less compe- 
tition instead of more. 

I have seen a time in my brief experience in the Congress where a 
vote of one is the difference between the Board decision that we ought 
to plow a few airlines under. 
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It may be a fine thing. But I don’t belong to that school of thought. 
I believe in a competitive system of aviation. And I have seen too 
much in the history of our corporate structures where, without hear- 
ings, and without adequate attention and publicity, these things do not 
get properly policed. 

Mr. Rosenruau. Mr. Chairman, I might suggest this to you, if I 
may: that if the will in the staff and the Board is not there to scruti- 
nize the matter, and to do a good job on it, the fact of having a pro 
forma hearing is not going to protect the public interest. 

What really is required to protect the public interest, and it applies 
whether or not there is a hearing, is the staff going to do a good job of 
evaluating the situation. There is nothing in this proposal which sug- 
gests that the staff is not going to do its job of analyzing what comes 
before it. 

Senator Monroney. The staff works under the Board. We do not 
know what composition the Board will have 2 years, 4 years, 10 years 
from now. 

As I said, I have seen repeatedly times when there has been a hair’s 
breadth difference between plowing a lot of airlines under or not. I 
am not about ready, as long as I can prevent it, to permit that without 
the broad, bright light of public hearings and scrutiny taking place. 

Mr. Rosenruat. If the initiative for the hearing is coming from 
outside the Board’s staff, under this bill you have to have a hearing. 

Senator Monroney. That is right. But it can be that in some 
cases the way these things can be explained in a prospectus to stock- 
holders of a small company, it may sound rosy, but——— 

Mr. Rosentia. So nobody objects. 

Senator Monronry. No one objects. Therefore you have no inter- 
nal stockholders’ protest. Perhaps it might be suitable to the big 
airlines, and just ” force of circumstances or carelessness it might 
not be protested by other aviation interests that are supposed to 
safeguard it. 

Congress would be unaware of what was going on, and they would 
be unable to protest. It seems to me that we should try to keep all 
the safeguards even to the delay of three staffs that might have to 
get acquainted and work this situation up, and to have at least a 
public hearing of 3 hours or so before a merger or consolidation 
takes place. 

Mr. Rosentuar. Mr. Chairman, I might say this: 

Let’s take your example of where everybody is fooled by it, and 
let’s assume that the Board’s staff is fooled by it as well. And after 
we have examined it we are still fooled and we think it is a good 
deal, and you have a hearing procedure, and you go before the ex- 
aminer and the staff says this is a good deal, Mr. Examiner, approve 
it. 

The only people who appear before the examiner are the carriers 
who are in favor, and they say it is a good deal. I don’t see how you 
are protecting the public interest. ma 

Basically the public interest is protected by having a vigorous 
staff taking a look at it, whether or not you go through a pro forma 
hearing. 

Senator Monroney. Frankly, the way I feel about it is that if these 
things are that close to happening, that taking away a public hearing 
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does not add to the guarantee on protection of public interest in any 
way. If it does, I would like to have you tell me. 

Mr. Rosenruar. In my judgment I do not think that there would 
be a situation developed as a practical matter in which substantial 
public interest issues were at stake which the staff would not be able 
to ascertain, and which the Board would not set down for public 
hearing. 

Senator Monronry. This is assuming the staff still works under 
the direction of the Board, and we do not know yet what the com- 
position of the Board will be, and their attitude on consolidation or 
merger and elimination of competitive airlines serviced. 

Mr. Rosentrnar. Let’s assume a willful board and a 

Senator Monroney. It does not have to be a willful board. This 
can happen to men exercising their firm and conscientious beliefs. 
You would be surprised how many people in this country believe 
that this is the way to economic soundness, the w ay to better service, 
to just plow a lot of the little ones under. 

I am not criticizing the sincerity or the integrity of Board members 
who take that view. But the time could come when it would be pos- 
sible, at least, for a staff working under the Board to say “This is 
the attitude of the Board, we have all discussed it, we have too many 
blankety-blank airlines, let’s get rid of a few and strengthen the ones 
that we have, so bring in this report and we will approve it without 
ahearing.” 

I just have that fear about merger and consolidation—and certainly 
the pages of railroads history are full of plenty of things that have 
been against the public interest—that I feel we should guarantee at 
least the maximum rights of the spotlight of publicity and public 
opinion. 

You have to announce the hearings, you have them published in 
your papers and aviation magazines. It might even leak up to Con- 
oress during some of the studies of our able staff. And it might lead 
to a few speeches on the floor of the Senate or the House as to the 
effects of these things. 

I just cannot see any great reason that you have given today which 
would justify this limited degree weakening the protection and safe- 
guards against consolidation “and creation of high concentrations of 
power within the aviation industry. 

Mr. Rosenruay. Mr. Chairman, I understand your concern and I 
might say that I personally share it in terms of an eventual possibility. 

But it is very, very difficult for me personally to conceive of a situ- 
ation where you have a merger which would substantially reduce 
competition where nobody would come in and request a hearing. 

This is just so far beyond the realm of what is practical, I don’t 
believe it would occur. 

Senator Monroney. Reading the barebones of the proposed law 
I think I can tell you that you would have one terrific fight on your 
hands on the floor. This Congress being two-thirds Democratic, 
not dedicated to the principle of elimination of competition and chines 
of that kind. You may be talking about something in testimony. 
That is one thing. But your bill reads entirely another way. I see 
nothing in the bill that would prevent, if Pan American and American 
desired to merge and you had a Board that felt that we needed a huge 
airline, this being c: arried out without a hearing. 
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I would never take a bill like this to the floor. If you have some 
limitations in there to get to what you refer to in your statement as 
the tiny pro forma reorganization, then perhaps we would be talk- 
ing in the same general language. 

Mr. Rosentruau. I might point out to you, if I may, it requires the 
Board to make a determination that the hearing is not required in 
the public interest and that no person disclosing a substantial inter- 
est requests a hearing. 

Senator Monroney. All right. 

Mr. Rosentuat. Take the Pan American/American Airlines situ- 
ation. Do you think TWA is going to be out in left field on that one? 

Senator Monroney. Maybe they are listed on the next one on this 
consolidation if that were to occur. And it might be possible. I just 
am not ready to 

Mr. Durree. Mr. Chairman, this statement of purpose on this 
legislation refers to the cases where experience has shown that a hear- 
ing serves no useful purpose. In cases involving relatively simple 
transactions which by reason of their limited nature, one—I am 
thinking of the possibility of including this language in such an act— 
one, where the case could not conceivably affect the control of a direct 
air carrier or result in creating a monopoly, restraining competition, 
jeopardizing another air carrier not a party to the transaction. Two: 
Do not involve an objection by any interested party. Three: Wherea 
hearing would provide no further significant information concern- 
ing the transaction. 

Perhaps if this language were actually written into this bill—— 

Senator Monroney. It would make it read a lot different on the 
floor of the Senate and would make a great deal of difference in the 
attitude of a great many Members of the Senate. I wonder if you 
would add another condition, where, after due notice, such proposed 
merger or consolidation has not been disapproved by the Antitrust 
Division. 

Mr. Durrer. Yes, sir. 

Senator Monroney. They are subject to antitrust laws. Railroads 
are not subject to antitrust, as I understand, but airlines are. 

Mr. Durrer. That is right. 

Senator Monroney. I would add that one, also, if you want serious 
consideration of this bill. I think if it is to meet this purpose of the 
very small and unimportant matters of corporate structure, that is 
one thing. But the way the bill now reads, in the cold light of its 
present language, is different. Without criticizing the present Board, 
because I think they have been very careful to protect and preserve 
the smaller elements of our air system, I differ. I thank the distin- 
guished Chairman who sits before me for his diligence and criticism. 

Mr. Durree. If there is any criticism of the Board, it has provided 
too much competition. 

Senator Monroney. I compliment the Chairman on his determi- 
nation for a strong competitive system. This is a thing that I hope 
would continue indefinitely, but my experience in polities sometimes 
leads me to believe that men of different views sometimes come on the 
Board, and sometimes are very conscientious and almost willful in 

carrying out their determination to preserve the big and bury the 
little. For that reason I think we want whatever legislation of this 
nature is passed to certainly be carefully framed. 
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Mr. Durrer. I think we can submit appropriate language to amend 
this proposed bill which would meet your objections. I think your 
objections are very cogent in this regard. 

Senator Monroney. Fine. I thank the Chairman. 

We will be happy to receive those, and give them all due con- 
sideration. 

Senator Monronery. Next is the ticket scalping. 

Mr. Durreg. That is S. 1547. 

Mr. Newmann. The purpose of this bill, Mr. Chairman, is to pro- 
tect the right of the public to purchase airline tickets at the lawful 
tariff rates and to prevent the purchase of tickets by brokers or other 
persons with the intent of selling the tickets to travelers at a premium. 

Section 403(b) of the Federal Aviation Act prohibits air carriers 
from charging more or less than the effective tariff rate. This provi- 
sion is supplemented by section 902(d) specifically penalizing ticket 
agents as well as carriers, or the personnel or representatives thereof, 
for rebating or charging less. There is no parallel penalty against 
ticket agents or persons other than carriers for ticket scalping charg- 
ing more. ‘To deter scalping effectively, S. 1547 would provide for a 
penalty of up to $5,000. 

The practice of ticket scalping has been a critical problem in peak 
tariff periods, particularly on the New York-Florida routes. A com- 
mon pattern of ticket scalping, as revealed by investigations con- 
ducted by the Board’s Bureau of E nforcement, is for an individual 
to make ticket reservations in anticipation of heavy travel demand. 
As it is required that the prospective passengers’ names be given, the 
tickets are reserved in the name of a person not intending to use the 
space. 

Upon being approached for assistance in obtaining travel accom- 
modations by a bona fide prospective passenger, the individual picks 
up one of the tic ‘kets he has received, and delivers it to the prospec- 
tive passenger, charging a substanti: vt premium or gratuity, commonly 
ranging from $5 to $50. The purchaser is adv ised, of course, that he 
must travel under the name of a person who did not intend to use 
the space which appears on the ticket. The individuals engaging in 
these ticket-selling practices are frequently hotel employees and others 
similarly situated to come in frequent contact with travelers. 

The proposed legislation deals with the problem in a direct manner 
by adding new provisions to section 902 to the effect that any air 

carrier , foreign air carrier, or ticket agent or any officer, agent, em- 
ployee, or representative thereof or any other person who s hall know- 
ingly sell a ticket for passenger transportation at more than the fare 
legally in effect, or shall require any charge or gratuity for the 
procurement of a ticket, shall be guilty of a misdemeanor and subject 
to a fine of not less than $100 nor more than § 35,000. 

Legitimate services are protected by a provision that the subsec tion 
shall not prevent a ticket agent from making a service charge, in 
accordance with a scale of char ges regularly held out to the public for 
the procurement of tickets. 

The proposed legislation would not prohibit travel agencies from 
issuing tickets to persons requesting space under a fictitious name 
where there was no intent on the part of the ticket agent to reserve 
space under an assumed name with the express purpose of reselling 
such space at a premium price for his own profit. It is a fact that 
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some persons use fictitious names for their travel accommodations 
with the intent to disguise their identity. 

The legislation would not punish the ticket agent in such cases, but 
is specifically designed to apply to ticket agents and other persons 
who, on their own, make reservations in false names for the purpose 
of reselling tickets to others for a premium price, taking advantage of 
the fact that airline space is in critical demand and accommodations 
can be sold at prices above the carrier’s tariff rates. This prohibition, 
coupled with a penalty, would deter scalping schemes at their incep- 
tion and prevent a few unscrupulous individuals from monopolizing 
unsold space which should always be available through any legitimate 
agency or the carrier to those seeking accommodations. The Board 
recommends the enactment of S. 1547. 

Mr. Chairman, the Board appreciates the attention which you and 
your committee have given to our legislative needs and hopes that 
early enactment of these items can be achieved. Please do not hesi- 
tate to call upon the Board or its staff if we can be of any further 
assistance to you. 

Senator Monroney. This bill would provide for a penalty up to 
$5,000 fine for ticket scalping—selling tickets above the regular rate? 

Mr. Newmann. That is right. 

Senator Monronery. That would require, of course, regular Federal 
court action. It would not be a matter subject to compromise which 
we have discussed earlier in your other bill ? 

Mr. Burstern. That is right. 

Senator Monroney. It would not be? 

Mr. Burstetn. It would not be; no. It would go through the 
district attorney, and he would | sce the case. The Board would 
simply refer the case to the proper U.S. attorney. 

Senator Monronry. Counsel asks, is this not a great deal heavier 
fine than we impose on a lot of offenses involving a great deal more 
than scalping tickets ? 

Mr. Burstein. I think this amount is consistent with the Board’s 
proposal to amend, to increase the fines on criminal penalties that were 
discussed earlier. 

Senator Monronery. The Chairman of the Board said that one 
member of the Board was very strong on this, but that they were not 
pressing for a fine of that degree. “Tt seems to me that it is a bit 
excessive when measured by other crimes, such as air traffic violations 
which endanger public safety and things of that kind. In the pres- 
ent law it is a thousand dollars for each violation, and $2,000 for 
criminal violation. 

Mr. Burstern. Under the present law, Mr. Chairman section 
902(d), deals with rebates, with selling transportation at less than the 
tariff rate. And the fine on that is not less than $100 and not more 
than $5,000. I think this is a sort of analogous provision in the other 
direction where you charge more. It contemplates the same spread. 

Senator Monroney. This penalty would apply only on the ticket 
scalper, the one selling the ticket above the tariff rate? 

Mr. Bursrern. That is right ; yes. 

Senator Moroney. It would not apply to the airline? 

Mr. Bursrern. Yes, it would apply to the airlane, too, if the air- 
line was guilty of it. The airline is already subject to a penalty, 
criminal prosecution for charging more than the tariff rate. 
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Senator Monroney. But if the airline were selling in order to 
promote its business, tickets at the regular tariff rate, knowingly, 
and making preferred reservations for the scalper, for instance, the 
bell captain or something at a huge resort hotel, knowing that he was 
making blanket reservations for, say, 25 tickets over a holiday, if the 
airline knew it, that it was putting those tickets out, and it could be 
proven that its agents were doing that, knowing that these were 
fictitious reservations and tickets that might later be cashed in if 
they were not sold, would the airline then also be guilty ? 

Mr. Bursretn. I think you would have a conspiracy situation in 
that case. You could proceed against both the agent and carrier 
conspiring with the agent. 

Senator Monroney. Have you had examples of that, particularly 
out of resort areas ? 

Mr. Bursrern. We have had examples of scalping, but we have 
not had any evidence of any of the airlines being in cahoots with the 
agents or bellhops. 

Senator Monronry. How do these fellows get their reservations? 
I know how a ticket scalper gets his reservations. He goes to a 
box office and buys a ticket and has it in his hot little hand and he 
perhaps has to buy it 6 months before the performance date. 

Mr. Burstein. That is right. 

Senator Monroney. I wonder how these ticket scalpers who always 
seem to appear with some reservations when they are most desired, 
then sell for a rather important extra charge, get those without the 
help of the airline? 

Mr. Bursrern. They may get it with the help of the ticket agent. 
We have had evidence of travel agents, regular travel agents, who 
will reserve blocks of seats in fictitious names, and then they will sell 
the tickets to a person, and the person would have to travel under a 
fictitious name. 

Senator Monronry. Would the sanctions apply to airline com- 
panies as well as persons who sell airline tickets in fictitious names? 

Mr. Burstern. The amendment would; yes. 

Mr. Murruy. Would that be covered by the term “other person,” 
following “any ticket agent or”? Would the term “other person” 
include corporations employing the ticket agents? 

Mr. Boursrern. I think it would. I think “person” has a very 
broad definition in the act. 

Senator Monroney. What do they do in cases of this kind where 
os have 10 John Smiths holding reservations to and from Florida? 

o the actual passengers travel as those names ? 

Mr. Burstern. That is correct. 

Senator Monronry. And if you have an airline accident, how do you 
identify them ¢ 

Mr. Bursretn. I wouldn’t know. 

Senator Monroney. Counsel raises a question regarding the provi- 
sions of the bill which makes it illegal for anyone who sells or resells 
the ticket or other document reserving space for passenger transporta- 
tion subject to this act, knowing that it was issued for the use of a 
person other than the buyer, or was issued pursuant to reservation 
made for the use of the person other than the buyer. 

For example, if counsel had a reservation to New York and he was 
unable to go, and he gave me the reservation and I transferred it into 
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my name at the checking counter, would that be in violation of this 
provision of the act ? 

Mr. Burstern. Well, I think that this would apply to making res- 
ervation for passenger space in the name of a person not intending 
to use the space. I think if he bought the ticket and did not intend 
to use it when he bought it, I think it would apply. 1 don’t think it 
would apply if he honestly thought he would use the ticket and then 
he couldn’t, and he gave it to his boss or an associate to use. 

Senator Monroney. How are you going to get this practice of some 
bell captains at resort hotels straightened out? A lot of times, as I 
understand it, he doesn’t sell the ticket for a premium, but since they 
are very gracious about just happening to have a reservation, and 
supply it and tell the guest the honest price of the ticket, and stand 
around on one foot and then the other with their hand out, waiting for 
it to be decorated with a $20 bill, this bill couldn’t catch that kind of 
voluntary tipping ? 

Mr. Bursrern. I think it would, because this bell captain who 
bought the ticket in the name of another person knowing that that 
person was not going to use it, a fictitious name 

Senator Monroney. He would not be guilty under the first section 
of the bill, section 1, because he was not knowingly or willfully selling 
or reselling or causing to be resold at more than the posted rate. He 
would be able to raise a proper defense on that, since he may have sub- 
mitted even a bill to the man for the proper charge, but knowing that 
he would be rewarded because he supplied it. 

The reservation might have been procured from a travel agency or 
airline agency in someone else’s name with an arrangement for this 
purpose of supplying these tickets. Do you think proposed section J 
of the bill would adequately cover that? 

Mr. Burstern. It is designed to cover that situation. 

Senator Monroney. Sir? 

Mr. Bursretn. It was intended to cover the situation. 

Senator Monroney. Do you feel that $5,000 is a proper fine? Each 
one of these, as I read it, is a separate offense. 

Mr. Burstein. That is right. 

Senator Monroney. If a man sold 10 tickets, which might be quite 
easy during a rush period, at the end of the vacation or holiday period 
he would be subject to a maximum fine of $50,000. I wonder if this is 
not just a little bit out of line with the going rates of our fines and 
penalties for violations of other aviation regulations. 

Mr. Burstetn. As I say, I don’t know how much thought was put 
on the amount of the fine, except that it is patterned after section 
902(d) which deals with fines for selling tickets at less than the tariff 
rates. That is the same. 

Senator Monroney. Do you have anything further on ticket scalp- 
ing? 

Mr. Dorree. That is all. 

Senator Monroney. On a completely different subject, now that we 
have the chaimran here, when do you expect to take up the final deter- 
mination on the North Carolina National Airlines crash by the Board! 
Public hearings I believe were held a couple of weeks ago. 

Mr. Durrer. This is the Wilmington crash ? 

Senator Monroney. Yes. 

Mr. Durrer. The Julian Frank case? I think in 2 or 3 weeks. 
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Senator Monroney. I ask, since we had our counsel, Mr. Murphy, 
present during public hearings at the scene of the crash, it is my 
understanding that testimony was introduced, laboratory tests, and 
other matters, dealing with the explosion of a bomb, virtually sub- 
stantiating the testimony that you gave here before this committee 
several weeks ago. The point that I would like to inquire about is, 
have you had any advisory from the Federal Bureau of Investigation, 
whose duty it is to investigate possible violations of the antibombing 
law, with reference to a person or persons who would be responsible, 
or suspected of the placement of the bomb aboard a plane? 

I am wondering if the Board is satisfied with the evidence that has 
been obtained in the investigation of this; not necessarily the matter 
under the jurisdiction of the CAB whose function it is to look at 
the airframe and the like to determine the technical causes of the 
accident itself. But under that section of the law, where the finding 
of the Board as to the probable cause might go beyond the mere fact 
that bomb exploded aboard this flight because of the need to rec- 
ommend action to prevent a similar accident in the future. 

Mr. Durrrr. I think the evidence that we have, Senator, is adequate 
for the Board to determine the probable cause of this accident. 

Senator Monroney. The probable cause? 

Mr. Durrer. Yes, sir. 

Senator Monronrey. Which was a bomb exploded aboard. But 
there is a further element in this case. We have heard some testi- 
mony and several reports upon it, and that is why I am wondering 
if sufficient evidence has been made available to the Board by the FBI 
to permit it to make a finding as to the person or persons involved, 
leading up to accomplices or other factors, causal factors of the bomb 
being carried aboard. 

Mr. Durrer. I don’t know. I think when we get into that aspect 
of it, if we can find that the cause of this accident was a bomb placed 
on board this airplane by any person, I think for the purpose of re- 
sponsibility of the Board we have found the cause of the accident. If 
the Board attempts to go further and to ascribe the specific responsi- 
bility to a person who placed that bomb on board the aircraft, we 
are getting into an area which is under the jurisdiction of the FBI for 
criminal prosecution. 


Senator Monroney. You don’t feel that that comes under the juris- 
diction of the CAB? 

Mr. Durrer. I do not feel that it does in this specific case, because 
I think we can find the probable cause of this case beyond any ques- 
tion was that a bomb was placed on board this aircraft. 

If it was necessary, Mr. Chairman, for the Board to have any 
corroborative evidence that a bomb was placed on board this aircraft 
by a specific person, in that event the Board might have to resort to 
evidence of that kind to find the probable cause. 

In this case I think the Board is satisfied. We haven’t yet reached 
this conclusion. As far as I know, it is not contemplated that we will 
have to depend in reaching our conclusion on the probable cause of 
who put the bomb on board the airplane. 

Senator Monroney. There is no responsibility, then, for the FBI, 
as you consider it under the law, to make available to you their find- 


ings of an investigation which has taken place as a result of this 
accident ? 
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Mr. Durree. They have made their findings available. 

Senator Monroney. As to the explosive. 

Mr. Durrer. Yes. 

Senator Monroney. They were very helpful in that, of course. 
They were very helpful, also, on methodology. But what I am asking 
is if there is any responsibility there to bring in the human factor, 
such as was brought in by the FBI in the gulf accident in the relation- 
ship of Mr. Speers and the information dealing with his meeting with 
another gentleman before the crash of the plane i in the gulf. 

Mr. Durree. If the Board in this case—and I don’t think we have 
yet reached this conclusion—if the Board in this case, in order to 
establish that the bomb was placed on board this airplane, that the 
exploding of this bomb was the cause of this accident, and if it was 
necessary for us to know who did that, I think we w ould have a right 
to ask the FBI for that information. And I think they would give 
it to us. 

Senator Monroney. So far as the Board is officially concerned, the 
FBI’s part in the investigation in relationship with you has been on 
the basis of determining an explosion took place aboar d and identifying 
the nature of the explosion and its approximate location in the plane; 
is that correct ? 

Mr. Durrer. That is correct. 

Senator Monronry. When do you expect to have a report on the 
gulf accident? Will there be a report on it? 

Mr. Durrer. I understand that the Navy has again suspended its 
salvage operations because they concluded they weren’t making any 
progress. As you know, they resumed them after once stopping and 
started up again. I understand they have suspended operations 
again. 

So, apparently, Mr. Chairman, we have reached the end of the road 
on this one. 

Senator Monroney. The investigation is still listed as open, though, 
and continuing. 

Mr. Durrer. The inv estigation is open; yes, sir. 

I think we have three or four that go considerably back into years. 
Essentially, the one out in Lake Michigan, and the one on the Pacific 
coast. The investigation is still open. 

Senator Monroney. I have no further questions on this. 

I wish if there are any developments that you will keep this com- 
mittee advised, as you have in the past. 

Mr. Durrer. We certainly shall, sir. 

Senator Monroney. Thank you. We thank you very much for your 
aid to this committee in moving these bills along for committee con- 
sideration. As you know, the “schedule was quite difficult to meet. 
By your patience this afternoon, with the frequent interruptions 
occasioned by the business on the floor, you have assisted this com- 
mittee. 

Mr. Durree. I want to thank the committee for aiding us by asking 
such questions as enabled us to make out even a better case than we 
had before. 

Senator Monroney. The committee will stand in recess until 10 
o’clock tomorrow morning, when we will take up setting up the corpo- 
rate structure for setting up the Washington National Airports. 
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The committee will stand in recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 5:45 p.m., the subcommittee was adjourned, to 
reconvene at 10a. m., Friday, April 8, 1960.) 
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U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee was called to order at 10:10 a.m. in room 5110, 
New Senate Office Building, Hon. A. S. Mike Monroney presiding. 

Senator Monroney. The Subcommittee on Aviation will resume its 
hearings. 

This morning we are hearing additional testimony on four bills in- 
troduced at the request of the Civil Aeronautics Board: S. 1542, a bill 
providing civil penalties for failure to file reports and the meeting of 
existing regulations of the CAB; S. 1544, providing for independent 
representation in court cases of the Civil Aeronautics Board; S. 1545, 
omission of hearings on mergers and other corporate changes where 
corporate interest does not require them; and the bill, S. 1547, dealing 
with ticket scalping. 

Today we have Mr. John E. Stephen, counsel of the Air Transport 
Association, here to testify for his organization. 

Mr. Stephen, you have a prepared statement, I believe. You may 
proceed in your own way. 

Mr. Steruen. Thank you. 


STATEMENT OF JOHN E. STEPHEN, GENERAL COUNSEL OF THE AIR 
TRANSPORT ASSOCIATION OF AMERICA 


Mr. Steruen. Thank you, Senator. 

My name is John E. Stephen. I am general counsel of the Air 
Transport Association of America, the association of the certificated 
regularly scheduled airlines of the United States. Weare glad to have 
the opportunity to express our views on S. 1542, S. 1544, S. 1545, and 
Ss. ba, which constitute a portion of the legislative program of the 
Civil Aeronautics Board. 

S. 1542: This bill would amend section 901(a) of the Federal Avia- 
tion Act of 1958 to impose civil penalties of an amount not to exceed 
$1,000 each for violations of: (a) Title IV of the act (“Air Carrier 
Economic Regulation”), or any rule, regulation, or order issued by 
the CAB thereunder; (0) section 1002(i) of that act, relating to the 
establishment by the Board of through air transportation service and 
joint rates; and (c) any term, condition, or limitation of permits or 
certificates issued under title IV. 
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S. 1542 would further amend section 901(a) to make each day of 
any such continuing violation a separate offense, and would also amend 
section 902(a) of the act, which now provides for criminal fines of 
not more than $500 for the first offense and of not more than $200 for 
any subsequent offense, to provide for fines of not less than $100 and 
not more than $5,000 for each offense. 

We are opposed to this bill. As to the imposition of civil penalties, 
it is vital to keep in mind that what is being proposed here are penal- 
ties for such violations as a carrier’s failure to file on time a statistical 
or special report or to comply with a Board rule as to the form in 
which a tariff should be filed, for example. That is, the failures or 
omissions would not normally be of a serious nature. However, we 
have had suflicient experience with the civil penalties which the Post 
Office Department imposes for minor violations by the carriers in the 
transportation of airmail—and civil penalties which the Immigration 
and Naturalization Service now imposes for minor violations of the 
regulations of that agency—to know how serious these penalties can 
be. While individually they might not be large enough to warrant, or 
even permit, the carrier to contest the penalty, the aggregate over the 
period of a year, for example, can become rather formidable. 

This would be especially true in the case of overzealous enforcement 
agents, and might even conceivably open the door to harassment tactics. 
If the Board were to impose a penalty on a carrier of $25 for some 
minor violation, the carrier probably would not be justified, from an 
expense point of view, in contesting the penalty or even negotiating 
for a compromise. Thus, the carrier more than likely would pay the 
penalty even though it had a good case, and even though the Civil 
Aeronautics Board might clearly be wrong. 

The frustrating result would be that a carrier might be “nickeled 
and dimed to death” by the aggregate of a large number of small 
penalties no one of which is sufficiently important to contest. 

This is the more to be decried because civil penalties are, by their 
very nature, arbitrary. The bill would tend to deny to the carriers 
the right to have adjudicated, either by the Board in an administrative 
proceeding or by a court of law, determinations made by the Board’s 
staff that a carrier has violated an economic regulation of the Board. 

Further, under S. 1542, it would be possible for the Board to pro- 
ceed against a carrier both civilly and criminally for the same offense. 

The Board, in the statement which it submitted to Congress when 
requesting introduction of this legislation, offered no justification, in 
terms of specific examples, for making the civil penalty, provisions 
applicable to the economic regulations. Apparently the Board feels 
that the informal and formal procedures now available to it are not 
adequate to deal with such violations. 

By informal procedures I am referring to the issuance by the Board, 
to a particular carrier, of a letter notifying the carrier of its failure 
to comply with some economic rule or regulation. By formal pro- 
cedures I am referring to: (a) administrative proceedings before the 
Board for the issuance of a cease-and-desist order, or for the revoca- 
tion or suspension of operating authority; and (6) legal proceedings, 
either in the nature of a civil action for an injunction or a criminal 
action. 
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The Board has not cited a single specific case in which the proce- 
dures constituting this rather formidable enforcement arsenal have 
been found to be inadequate. 

On the contrary, a cease-and-desist order, in theory or in practice, is 
a far more effective instrument to protect the public interest than 
so-called civil penalties. If a carrier is failing to observe the terms 
of its certificate—as for example a cargo carrier not providing cargo 
service to point X under its certificate—the public is more interested 
in an affirmative adjunction of a Board order requiring the carrier 
to provide the service, than it is in the carrier being penalized with 
a so-called civil penalty or fine. 

While the enactment of S. 1542 may be a convenience desired by the 
Board, we think its inherent dangers far outweigh any interests of 
easy administration of the act, the present provisions of which main- 
tain the principle of checks and balances on which our form of 
government is founded. 

As the committee knows, similar bills have been considered in pre- 
vious Congresses, but have never been acted upon favorably. 

With regard to that provision of S. 1542 which would i increase the 
criminal penalties, we are opposed to it because it is not apparent to 
the carriers that the need for such an increase exists, nor has the 
Board demonstrated the existence of such a need. 

Senator Monroney. Now, to keep the record clear, Mr. Stephen, 
I believe these settlements in liew of cease-and-desist orders or in- 
junctions provide that the civil penalties on agreement can apply for 
violations, say, of section 401. This section prohibits the operating of 
air transportation in violation of authority or without authority. 

Your feeling—I think you say this is rather an inconsequential 

matter or at least you treat it as such in your statement. It seems 
to me that the ATA has a long history of screaming bloody murder 
over this violation of air transportation operating without authority. 

Mr. SrerHen. Well, Senator, my intention in my statement was 
to—— 

Senator Monroney. In other words, I don’t think you can say this 
is a nickel-and-dime case. The ATA spent a great deal of time before 
this committee and before other committees of Congress, and before 
the Civil Aeronautics Board on this subject. This dragged on, ; 
think, over a period of time extending, to my knowledge, some 4 or 
years. 

Mr. Sreruen. My intention, Senator, was to stress the fact that 
under the act the Board has adequate formal procedures without the 
necessity of civil penalties to handle such violations. 

In referring to the fact that the Board not only in terms of a 
cease-and-desist order in an administrative proceeding but by legal 
proceedings. 

Senator Monroney. Of course, we are aware of that, but we are 
also aware that a Board might find no other recourse but to file some 
50 or 60 injunctions for violation for failure to operate in accordance 
with their certificates. 

These could cost a great deal of money, could encumber not only 
the Board itself but it could encumber the actions of our courts, and 
this, while I am not entirely satisfied with the detail of how these 
eases would be brought up for adjudication by a hearing officer, it is 
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not provided in there, and I think you are still skating on dangerous 
ground because all the operators are not necessarily members of ATA. 

Mr. SrerHen. Well, it strikes me that if the violation is a serious 
violation then it would call for drastic action. 

If a cease-and-desist order were not 

Senator Monronry. You come in here saying, well, such violations 
as a carrier’s failure to file statistical or special reports on time or to 
comply with the Board rule as to the form in which a tariff should be 
filed are not of great consequence. 

This may be true, but it is not all that is provided here. You are 
hitting right at the very core on which the ATA has spent years in 
trying to develop certificated scheduled system that is regulated as to 
areas they serve and frequency of service and things of that kind. 

Now, if the Board is going to have to bring an injunction or get 
going to court it will take, I believe according to the chairman him- 
self, many, many months to obtain a cease-and-desist order or an in- 
junction in a particular case, during which period, the subject carrier 
may pursue his course of improper conduct. 

Now, if that is the way ATA wishes it we will take judicial notice 
of this and the CAB can say, we are too busy to perhaps seek injunc- 
tion, we will seek one injunction for a violation but we do not have 
time to seek injunctions for a hundred violations for operating with- 
out authority. 

Mr. StrerHen. Now, as I see it, the Board was responsible for the 
administration of the act and if there is an existing violation which 
is serious enough to call for a cease-and-desist order, if a carrier, 
whoever the carrier is, may be viewed as not taking the cease-and- 
desist order seriously enough, that it responds without the necessity 
of a legal proceeding, it strikes me that that carrier would not pay too 
much attention to the assessment of civil penalties. 

He just would not pay them. 

Senator Monroney. Well, you see, this 401 section is so easy to 
transgress because each stop or each extra schedule that is run are 
separate cases. While you get an injunction pending against one 
they can be running into a hundred other violations and by the time 
the court gets around in a year or two or three to hear them the 
company has changed hands and dissolved. 

So, if that is the way you want it, I would just like to have the 
record show it. 

Mr. Srepnen. I think our view is that for serious violations a 
cease-and-desist order is a more appropriated instrument in any 
event. 

Senator Monroney. I think we all agree to that but you think this 
is not a serious matter to ATA, the violation of authority to run and 
stop at nonscheduled points or a failure to observe the limitation on 
the number of flights and things of that kind. 

These are economic regulations which I thought the ATA had spent 
years trying to support. ‘ 

Mr. SterHEN. That is correct, Senator. We are, of course, inter- 
ested in violations and the enforcement of the provisions of the act, 
but where the violation is a serious one, we feel that a cease-and-desist 
order is a more appropriate instrument in the first place, and if a car- 
rier is going to fail to observe a cease-and-desist order it is probably 
going to disregard civil penalties. 
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Senator Corron. Mr. Chairman, you just repeated what you said 
before and I wanted to interpose a question there. 

You say that a carrier might simply ignore and refuse to pay these 
civil penalties. How would they get away with that? 

You mean you cannot force these civil penalties ? 

Mr. SrerHen. Well, Senator, I think you can enforce them by the 
same machinery that you w ould enforce the cease-and-desist order. 

Senator Corron. You mean that under this bill if the civil penalty 
was levied they could go in and pay if they wanted to, the same 
as you pay a traffic tic ket if you get it on your automobile, or they 
can refuse to and then the Board would have to proceed w ith what 
procedure, a cease-and-desist order, or what procedure? 

Mr. Sreruen. A procedure to collect the imposition of the penalty. 

Senator Corron. What would that procedure be under the bill? 

Mr. Srepuen. Well, the bill to my knowledge does not make any 
special provision for the machinery for collection, but I am assuming 
that for a violation by a carrier in which a civil penalty was assessed 
th at the Board would pursue, if necessary, litigation, legal action. 

Senator Corron. Litigation and injunc tion? 

Mr. Sreruen. Yes , 1 would assume that while they were at it. This 
is why I think the cease-and-desist order is a more usable instrument 
in any event because if the carrier is disregarding a cease-and-desist 
order and disregarding the imposition of civil penalties, it strikes 
me that the Board would be justified in pursuing an injunction. 

Senator Corron. Well, I was trying to get it straight in my mind, 


wo) 
these are not ar cumentative questions—I am sorry, but I did not quite 


get your point. 

Most of the carriers are financially responsible, are they not ? 

Mr. Sreruen. Yes, I am sure they are, most of them. 

Senator Corron. And they have plenty of property and income that 
can be levied upon in ordinary civil procedures, can't they 4 

I mean, where } is the difficulty? You say that a carrier would ignore 
and refuse to pay ? 

Mr. Sreruen. I say a carrier which would ignore a cease and desist 
order would ignore a civil penalty as well. 

No, I think a responsible carrier would certainly be expected to 
pay a civil penalty and observe a cease-and-desist order, unless it was 
itself litigating the cease and desist order. 

Senator Corron. But if a carrier litigates a cease-and-desist order 
there is not any liquidated fixed penalty they have got to pay, but if 
they have had a civil penalty placed upon them of some dollars then 
that is what they are going to pay if they had property to be levied 
upon, isn’t that correct 

Mr. Sreruen. I think that is correct, I think that is one of the bad 
things about this approach, because of the limited character of the 
fine that would be imposed the carrier frequently would not see fit to 
contest the validity of it or the correctness of it because it was a trivial 
amount in dollars; it would be easier to pay it than to contest it. 

This is one of the dangers of it. 

Senator Corron. W ell, by the same process of reasoning we should 
stop fining people for overparking or for speeding because a great 

many of us, if it is a $10 fine with a $2 penalty for over parking, will 


pay it even if we think the enforcement people have been overzealous 
and a little unjust in exacting it. 
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Mr. Srepuen. As a matter of fact, Senator, I know I have done 
this, maybe you have, too; I have paid traffic tickets where I felt I 

yas not guilty. 

Senator Corron. I have, too— 

Mr. STEPHEN. It is easier to pay it than to take the time to contest 
it. 

Senator Corron. Exactly, and I agree with you but that is not ade- 
uate reason for our not continuing the practice of having penalties 
for overparking or for traffic violation, you would not abolish the 
penalties 

Mr. SterHen. No, of course not. 

Senator Corron (continuing). Because in individual cases, which 
has happened to me and you suggest has happened to you once in a 
while, you pay a couple of dollars rather than go to the trouble of con- 
testing it. 

That is an unfortunate incident but that is not a reason for not 
having the system. 

Mr. SterHen. That is quite true. Of course, I don’t think that the 
analogy is a truly applicable one here because the very nature of park- 
ing offenses in terms of their numbers and numbers of people to which 
it would apply and the lack of any continuing regulation over motor- 
ists by 

Senator Corron. Excuse me, I did not mean to take the time. I 
wanted to make sure I understood it. 

Senator Monroney. To take a specific example, there was a whole 
series of towns in Iowa where the Civil Aeronautics Board was no- 
tified by a major trunk carrier that they were going to discontinue 
the service. 

The CAB ordered them to continue service into these points until 
the service could be picked up by feeder airlines. 

Now, this carrier did observe this order but had the carrier chosen 
to suspend the service, or he may have suspended it for a week or two, 
I do not know, but the only recourse, without this legislation, as I 
understand it, would have been to go into court and obtain (@) a cease- 
and-desist order or (}) an injunction, and this would have, I think, 
materially hurt the airline had the Civil Aeronautics Board brought 
a court action against a major carrier. 

Whereas if they had pulled out service for a week they could have 
been assessed voluntarily, without going to court, compromised it off 
by saying, “We will pay a penalty of $100 a flight, or something of 
that kind, for our summary discontinuance of our service to these 
points.” 

Or likewise, had some airline or some nonscheduled airline chosen 
to say, we are going to fly not the legal number of flights between New 
York and Los Angeles, but we intend to double that. They have only 
the choice now of a cease and desist order or an injunction procedure, 
both of which have to be turned over to the district attorney, processed 
through, and brought to conclusion, clear up through the appellate 
courts, I presume, and this man who wishes to makes this number of 
flights beyond his schedule can continue to operate just as long as he 
wishes and finally when the court decision is through, after years and 
years of operation, the company can dissolve, reorganize, and start 

up under another name and all he got was an injunction against a de- 
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funct company and that would not be a very effective way of enforcing 
this great asset that the scheduled airlines have in their route structure 
service. 

I think the Board perhaps is wise—I disagree as you probably 
heard—in letting the staff that studies the case ‘and brings the action 
make the decision and require either a compromise and settlement or 
go to court. 

I would rather have a hearing officer of some kind do it, but I am 
a little bit surprised that this does not appear to be important to the 
ATA. 

Mr. Srernen. Senator, if I understood your illustration, you men- 
tioned a cease-and-desist order in the courts. Again I am assuming 
that you have reference to a case in which the carrier would disregard 
a cease-and-desist order issued by the Board and your point is well 
taken, but I still wonder if a carrier who would see fit to disregard 
a cease-and-desist order might not also disregard the imposition of 
pent aia 

Senator Monroney. I think a major carrier that had pulled out 
service for a week to points it did not wish to serve would much 

rather be fined. 

Mr. Sreruen. Yes, I did not refer to that part of your illustration, 
on that I can see how it might be under some circumstances conveni- 
ent for a given carrier to have the civil penalties which it might 
affirmatively utilize rather than be confronted with a cease-and-desist 
order, but I am not convinced that that will be a healthy thing either, 
taken in the aggregate. 

Senator Monroney. Maybe you are right. I am sure that if one 
of our great major airlines that had maybe decided, they thought 
they might have had authority to make additional stops, or to put in 
certain rates—violation of tariffs is another one of these matters of 
form as to tariffs being filed. 

This is not a form necessarily. This is an actual violation and in a 
competition to fill the numbers of jet seats that we have in trans- 
continental service the seat load capacity which is going down with 
each new carrier that receives its jets, a cease-and- desist order filed 
against one of the major airlines in a manner of this kind or an 
injunction, I think, would be a little bit dangerous to the reputation 
of the carrier. People don’t read in this day of air travel speeding 
up and slowing down of others, they don’t read the print saying this 
is a tariff violation—immediately they think of safety. 

Of course, a case like that, I think perhaps there is a little wisdom 
in the point that was made by the chairman in having a lesser 
penalty that can be agreed to for a technical violation, and I assure 
you, sir, the way I read these sections they go beyond the matter in 
your statement as to imposition of penalties, such as failure to file 
on time a statistical report, and the other things. 

Supposing we exempt those little matters “which I do agree could 
get to be fly specking and harassing, I still thing on some of these 
things that appear to have some degree of relationship to the im- 
portance of aviation. Section 404 requires the carriers to provide 
safe and adequate service and to establish and observe just and rea- 
sonable rates and prohibits discrimination. 

Section 407 requires an air carrier to keep its reference and file 
reports. These are some of the things you base your statement on. 
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Sections 408 and 409 prohibits the establishment of control of 
interlocking relationships without Board approval. 

Now, thi it could go either way, perhaps, in making that apply. I 
think it would probably protect a lot of airlines if they had started 
some kind of a combination deal of interlocking things. Most of the 
other laws, I think, in other forms of transportation are pretty severe 
and not only have heavy civil but criminal penalties in that regard. 

Perhaps that would be one of the things I might object to, that 
this bill would offer an easy course for a stockholder’s rate, manage- 
ment rate, on a weak airline to acquire control of it. 

Section 412 requires submission to the Board for its approval of 
contracts and agreements between carriers. 

This is another thing I would perhaps object to being allowed to be 
settled as a traflic ticket. We are not talking about forms and late- 
ness, except in that one section. 

Mr. SrepuHen. I think, Senator, that your point is well taken, that 
there are occasions when the existence of the civil penalties scheme 
would be perhaps a desirable thing even for a carrier as a consent-type 
procedure, but I think our point is that we cannot help but have mis- 
givings about it and feel that those would be in the distinct minority 
and that the preponderance of the applications of this civil penalty 
idea would be for relatively minor violations. 

Senator Monronpy. But I am rather fearful that because of the 
tremendously heavy workload of the Board, the long and tedious 
techniques of filing and approving the new route structures, this stop 
and that stop, all these things, interminable delays on the Southern 
Transcontinental is a good example of that, that it goes to encumber 
them with cases that—and I don’t think they would bring it in cases 
that—were heavy violations, but I think it would be a matter of dis- 
cipline as to observance of rules that apparently should be observed or 
the law should be changed, that it could be called just nickel and 
diming an airplane to death. 

If they put a nickel or a dime or $25 penalty on some of these 
things I have enumerated, I think they would be crazy, and this com- 
mittee would be the first to protest against it. 

Mr. SrepHen. Of course, there is no assurance in the bill or in 
anything that has been said by the Board in support of the bill, that 
the design of the civil penalty scheme would be to permit its use as a 
major adjunct to a cease-and-desist type of procedure. 

If the violation is major it strikes me that the appropriate thing is 
a cease-and-desist order backed up, if necessary, by legal proceedings. 
If it is not, if it is a minor or technical violation, I think the inevi- 
table result is going to be that no carrier is going to contest it, no re- 
sponsible carrier; responsible carriers will react the same to either 
one; they are going to observe a cease-and-desist order, and they are 
going to pay acivil penalty. 

Senator Monroney. But a cease-and-desist order has to be referred, 
as I understand the law, by the CAB, which would require some pa- 
perwork after the CAB staff has done the work to make the case, has 
to be referred by the CAB to the local U.S. district attorney. The 
local U.S. district attorney must go to work on the case and check 
and verify its facts, read the Civil Aeronautics Act and regulations 
and all the other things that surround the carrier s operating certifi- 
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cates to find out whether they thought there was a case to be brought 
in court. 

Then he goes into Federal court with a cease-and-desist order. 

Mr. StrerHen. If it is not 

Senator Maroney. Then it is docketed in, you will have to fly out 
from Washington to Reno, Nev., or to Amarillo, on the date is is com- 
ing up in court and the local district attorney will have to get the wit- 
nesses, perhaps from CAB, and this will go through a court case and 
if you are not satisfied with that you can appeal it to the circuit court. 

Now, this is the only process other than a simple reprimand, that 

can take place on anything that the Board feels needs to be enforced in 

these matters that I have outlined with reference to flying without 
authority, to serve certain stops, failure to observe a tariff or to not 
give rebates, the failure to provide safe and adequate service, and to 
observe just and reasonable rates, prohibiting discrimination, or fail- 
ure, on this minor one, to have the carriers to keep prescribed records 
and file required reports; and 408, interlocking relationships without 
Board approval. 

This one, I say, from our own standpoint, I would be less inclined 
to permit even an element of that. 

Section 412, submission of the contracts and agreements between 
carriers. 

Now, these are not nickel-and-dime cases; in fact, the Chairman of 
the Board stated before this committee, he said: 





I want to make it clear that the Board has no intention of using small civil 
penalties in lieu of reprimand or as a means of handling passenger complaints 
or lost baggage complaints, for example. 

Mr. SrerHen. Our experience with civil penalties has not been 
good and whereas we recognize that the present intention of the pres- 
ent Board may not be to make any such use of civil penalty prerogative 
if they are given it, we just do not feel that there is any continuing 
such assurance. 

Senator Monroney. Going back to section 401, for example, re- 
quires that no air carrier shall engage in air transport under a certifi- 
cate that has not been issued by the Board. 

Would you call a vioaltion of this section a minor one ? 

Mr. SrerHen. No, Senator, and I think it calls for something more 
serious than civil penalties. 

Senator Monronry. The Board has its choice, it does not have to 
offer a settlement and an airline does not have to accept the settlement. 

Mr. Srernen. Of course, that would be true of a cease-and-desist 
order if an airline settles it. 

None of this procedure which is outlined would take place. 

Senator Monroney. With the exception that he does not pay any 
kind of a fine, any penalty, he has just accepted the cease-and-desist 
order and he sins no more on that particular landing, keeps his permit 
and everything, but if he was serious about taking it to court, as I 
think very few of the major airlines would accept it without going to 
court, it would certainly cost him a great deal more and it would cost 
the Government a great deal more to process that case. 

Mr. Srepuen. Of course, if a carrier is that culpable and on a 
continuing basis I think it would certainly be: expected to count 
against him i in connection with any matters regarding the certificate 
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or expansion of his authority. I think a responsible carrier is well 
aware of that. 

Senator Monroney. The Board cited a hypothetical case where 
the carrier might deliberately fail to comply with the terms of its 
certificate in connection with appropriate service of points specified 
therein. 

Would you consider this a violation ? 

Mr. StepHen. Certainly that would be a minor violation. 

Senator Monronry. You don’t see any advantage if it was a one- 
time violation to settling it as you would a parking ticket rather than 
going into court ? 

Mr. SrerHen. No; I don’t regard that course as any analogy. 

If the same carrier is guilty of any continuing major violations 
of the type you speak of it strikes me that the Board would be well 
aware of that and the carrier would be less than discreet in terms 
of his future expectations of increasing or maintaining its operating 
authority. 

I think that the fact that it is a certificated entity we are talking 
about here is rather important in terms of its willingness to continue 
to make any violations. 

Senator Monroney. While you seem to suggest that the bill would 
deny the right of the carrier to have a trial in a court of law to deter- 
mine the justification for the imposition of a penalty, is it not a fact 
that the only way a Board could collect such a penalty in the event a 
carrier refused to compromise would be in the event that a carrier 
declined a compromise and it would be necessary, therefore, to in- 
stitute a civil proceeding in the U.S. district court wherein the carrier 
could claim the right of trial by jury. It does not withdraw any of 
his. present rights of trial by jury, all he has to say is, no; is that 
correct ¢ 

Mr. SrerHen. This is on an imposition of a penalty you are 
speaking of now. 

Senator Monroney. This is on a compromise, they don’t have to 
accept it. All you have to do is give that little two-letter word, “No,” 
and you have every right that you ever had. 

Mr. SrerHen. That is true, subject to what we were saying about 
the size of the penalty not paying for the cost of the lawsuit. 

Senator Monroney. This could go up pretty high. They give a 
thousand dollars a day if it is a continuing violation. This is the 
maximum. 

Mr. SrerHen. Well, of course, it would depend on the proceeding. 

Senator Monroney. It would depend a good deal, that is not a 
nickel-and-dime case, but if the penalty, I think, were sufficiently 
serious to where it would be desirable to contest it, why, you will find 
that the carrier is ready, willing and eager to go into court on that 
one. 

Mr. SrerHen. Well, the term, “nickel and dime” perhaps is an un- 
fortunate one, Senator. Even a $500 penalty, or let’s take a thou- 
sand-dollar-a-day penalty, I can envision many cases that would not 
be worth a thousand dollars a day to contest, depending on the num- 
ber of lawyers and witnesses you are going to have to have available, 
especially if they are major officers of the airline because the time 

alone would not be worth it. 
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Senator Monronery. Since the provision of the present law—which 
I don’t believe you opposed when it was up—in section 901(a) pro- 
vides for civil penalties for violation of all other titles of the act which 

apply to the operations of an air carrier, why do you feel the Board 
is not justified in asking for this type of civil penalties at the option 
of the carrier for violation of economic regulations / 

Mr. SrerueEn. I missed that about—option of the carrier, you say ? 

Senator Monronry. The present law, in section 901(a) does pro- 
vide for this type of civil penalty for violation of all other titles of the 
act 

Mr. SrepuHen. Yes, sir. 

Senator Monroney. These apply to all the other operations except 
those we have enumerated and discussed here. 

Why do you feel that the Board is not justified in having this right 
of compromise if the carrier is willing to accept it rather than gomg 
the court route with a cumbersome and expensive trial before a court 
- te $ 

Mr. Sreruen. First, the way you put the question I can’t answer it 
any way but “Yes.” 


Senator Monroney. I am not trying to say, “Have you stopped 
beating your wife?” 

Mr. Steruen. If the carrier desires it, an illustration in a hypo- 
thetical case, of course, the carrier itself would say in that case, we 
would rather have the benefits of the civil penalty arrangement. 

But I think we must look at it in the aggregate and in the aggregate 
I think most carriers are going to feel most of the time civil penaities 
are going to be used for niggling little offenses. 

Now, if we really had any assurance to the contrary I don’t think 
we would be opposed to civil penalties. 

Senator Monroney. We are writing laws, we don’t know who is 
going to be sitting in the majority control of the Civil Aeronautics 
Board and these niggling offenses that this permits a settlement in lieu 
of trial at the option of the carrier, some Board wishing to make a 
record or wishing to clamp down on a sudden series of enforcement 
actions could bring an awful lot of lawsuits. 

Mr. Strruen. In a limited case of the type you describe I would 
acknowledge that the civil penalty has some advantage for both par- 
ties. 

A sidelight to your question as I understand it, you say why would 
you oppose extension of the principles to the economic sections of the 
act, our point again is that if we feel that in those particular instances 
in cases where you would expect to encounter most of these little minor 
violations as to form and technical compliance with the size of the 
paper and the number of pages and which side and that sort of thing, 
and again, the reason is the same, it is trying to weigh the probabilities 
of the w ay in which civil penalties would be used. 

Senator Monroney. Well, as I think I recited, there is only one 
section of 405 that this bill amends that would be subject to this nig- 
gling penalties on prescribed records and I am not so sure that might 
not be a fairly important matter other than the size of the paper; 
sometimes in accident cases the aircraft records are very important to 
know what has happened to that aircraft, its past history. Failure to 


note down heavy landings and malfunctioning of machinery and 
things of that kind. 
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Mr. Sreruen. Of course, the scheme of the civil and criminal pen- 
alty provisions, those sections not covered by them, if it is a willful 
violation you are subject to the criminal penalties. 

I don’t know whether any of your illustrations would or would not 
be subject to criminal penalties, it would be subject to that element of 
intent. 

If you had such a case criminal penalties certainly takes care of it. 
As for any other cases, if it is a major violation and there is sufficient 
number of them I think the psychological long-range effect of any 
such continued violations by a certificate holder would certainly re- 
dound to his ultimate detriment before the Board, he is well aware of 
that. 

That is a very strong deterrent in the case of any licensed public 
interest and convenience certificate holder. 

Senator Monroney. I am going to ask you one final question on it. 

Would you feel differently about the bill if it were amended to pro- 
vide for a hearing and review before a trial examiner on the justifica- 
tion of a recommendation for the imposition of civil penalty or com- 
promise thereof ? 

Mr. Srernen. Yes, I would certainly think, Senator, that that would 
make a great deal of difference. 

Senator Monroney. How much difference? 

Mr. SrerHen. Well, not so much that we would not take the same 
point of view. 

Senator Monroney. Not so much that you would be in favor of the 


bill. 
Mr. Srernen. If we have to have it we would certainly like to have 


that safeguard. 

Senator Monroney. All right, let’s proceed with the next bill. I 
think the next one you refer to is S. 1544, providing for the independ- 
ent representation in court by the CAB attorneys. 

Mr. SrerHen. S. 1544 would amend the judicial review provisions 
of the Federal Aviation Act. The most significant proposal of the 
bill is that which would take away the existing responsibility of the 
Department of Justice for the conduct of Federal court proceedings 
growing out of CAB orders and turn it over tothe CAB. Similarly, 
the bill would propose to duplicate in the CAB the existing authority 
of the Solicitor General of the United States to petition the Supreme 
Court for certiorari from such Federal court proceedings. We 
believe that these proposals are unnecessary, duplicative, wasteful, 
and objectionable in principle and therefore oppose them. 

The bill would also (a) apparently limit judicial review of non- 
hearing CAB regulations to the courts of appeals only, and (0) 
optionally make the time for judicial review from CAB actions run 
from the date of ee of any petition for reconsideration by the 
CAB. We would object to any limiting of means for judicial review; 
while we have no objection in principle to making more flexible the 
time for seeking review, we believe that certain modifications and 
safeguards are called for if the proposal is to be enacted into law. 

The CAB proposal to displace the Department of Justice as the 
Government agency responsible for the conduct of litigation arising 

from CAB actions is a serious and far-reaching matter. Certainly it 
is not to be justified on the limited basis of what the CAB has said in 
support of it. And certainly its implications are too serious to con- 
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sider such a change without a comprehensive review, first, of the 
functions of administrative agencies generally. joifiy 

We believe that the present provisions for the direction, conduct, 
and responsibility in the Department of Justice for litigation in the 
Federal courts has worked efficiently and in the public interest. 
Curiously, the CAB itself seems to agree. In its statement support- 
ing the proposal, the CAB acknowledges that the “working relation- 
ship between the Board and the Department of Justice in litigation 
matters generally has been satisfactory, so that practical problems 
rarely arise.” If, as a practical matter, problems under the present 
machinery are—in the CAB’s words—rare, there would appear to be 
little justification for approving the radical and wasteful changes 
proposed by this bill. 

The CAB gives, as one reason for advancing this legislation, the 
fact that—what it calls—comparable Government agencies have simi- 
lar prerogatives in litigations. It would open to some difference of 
opinion, of course, as to whether an agency such as the National Labor 
Relations Board, for example, is “comparable” to the CAB. Whether 
they are comparable or not, however, the prerogatives of other agen- 
cies should not be determinative of what the law should provide as to 
the CAB. Certainly there should be more justification for Congress’ 
amending the judicial review provisions of the Federal Aviation Act 
than merely to provide what the CAB calls a reflection of the situation 
existing elsewhere. 

Moreover, the litigation prerogatives possessed by these other agen- 
cies are not really similar to what the CAB asks here. The CAB is 
asking for a good deal more. For example, under the Judicial Code, 
title 28, sections 2321-2323, while the Interstate Commerce Commis- 
sion may intervene in court proceedings involving enforcement and 
review of ICC orders, it is the United States, represented by the At- 
torney General, who is the principal party and has direction and con- 
trol of the litigation. 

In its instant proposal, however, the CAB would not only have 

both the CAB and the United States—represented by the Attorney 
General—as parties, but the CAB would be the principal party and 
would have direction and control of the case. The difference is sig- 
nificant, for even in those instances, such as the ICC, where an agency 
is permitted independent intervention, the Attorney General on behalf 
of the United States has remained responsible for the litigation in 
order to assert and protect the broader and general public interest, 
rather than the possibly narrow interest of the agency. This is 
particularly so in those instances where conflict arises in the public 
interest considerations peculiar to one administrative agency in the 
case as opposed to a different kind of public interest consideration 
by another administrative agency or executive department, either in 
the case or out of it. 
_ The Attorney General, in such a case, represents the larger, overall 
issues of public interest, and in this sense provides the balance and 
objectivity required to insure the presentation of, and the protection of, 
the general public interest and policy of the United States. This an 
agency is not always apt to do, first because it does not possess the 
broad viewpoint which cuts across particular regulatory statutes and 
particular subject matter, and second, because it does not tend to the 
Impartial, objective view required. 
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WwW hen the CAB says that this proposal would only “bring into har- 
mony” the judicial review provisions of the Aviation Act with the 
“statutory scheme of most other comparable agencies” it is badly 
overstating the case. 

On the contrary, as to litigation in the U.S. Supreme Court, most 
independent regulatory commissions, just as the CAB, are subject to 
the control and supervision of the Solicitor General of the United 
States. No agency, in fact, has what the CAB has asked for in this 
legislation. 

The CAB, moreover, is not only asking for more than such other 
agencies have, but for more than the Attorney General himself has 
under existing law. Thus, in section 2(b) of the bill, the CAB would 
not only insure to self the sole “direction, control, and responsibility” 
for court proceedings pursuant to sections 1004 and 1007(a) of the 
act, but would have the right to require the “assistance” of the “ap- 
propriate” U.S. district attorney. 

What this says is that the CAB would not only displace the Attor- 
ney General as the one responsible for the direction, conduct, and 
control of many proceedings, but that the CAB could require par- 
ticipation by the Attorney General (that is, the U.S. district attor- 
ney). 

The CAB under this amendment could even require the unwilling 
participation of the Attorney General, that is, the Attorney General 
might have rendered an official opinion squarely contrary to a legal 
theory championed by the CAB, and yet could find himself (through 
the person of the U.S. district attorney), required by the CAB to 
appear in a court proceeding in support of the opposing CAB 
theory. 

In this respect, the CAB is apparently trying to write back into the 
act what Congress took out of it in 1958 w ‘hen it reenacted the Civil 
Aeronautics Act as the Federal Aviation Act. For section 1007 (b) 
had formerly provided that it should be “the duty of” any U.S. dis- 
trict attorney to institute such proceedings where requested by the 
CAB. 

But Congress, in the 195 58 enactment modified this requirement to 
provide only that the U.S. district attorney should be “authorized to 
institute” such a proceeding upon request of the CAB. Apparently 
the CAB is attempting to recapture the provision which Congress 
removed. 

In supporting its proposal, the CAB has said that it is essential to 
assure that the CAB will always be free to “express its position in 
court concerning the proper interpretation of the statute which it 
administers.” 

This statement suggests that the CAB sometimes disagrees with the 
Attorney General in his interpretation of the act. It also suggests, 
by its emphasis that it is the CAB which administers the act, that the 
CAB is therefore best qualified to conduct litigation arising ‘under it. 
If this is the Board’s contention, we believe that it is based upon 
fallacy. 

In disagreeing with the Board’s thesis, we do not in any way reflect 
upon its capacity to conduct its own litigation. On the contrary, I 
believe that it may fairly be stated that in the case of no administra- 
tive agency is there higher regard by both the Government and pri- 
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vate parties for the knowledgeability, expertness, and high standard 
of ability of the agency and its personnel in the area of litigation. 

Fairness demands, however, that it be recognized that while the 
CAB is doubtlessly possessed of more intimate familiarity, in many 
matters arising under the Federal Aviation Act, than the Depart- 
ment of Justice, this is not the kind of expertness which is ordinarily 
at stake in judicial review. 

Rather, the special competence upon which there is a premium in 
conducting the Government’s case in judicial review proceedings, 
is an expertness of an altogether different kind: namely, wide and 
intimate familiarity with many interrelated Federal statutes, knowl- 
edge of appellate procedures in many courts, argument as to the 
holdings of the courts under all of such statutes, and constitutional 
decisions affecting rights and issues on appeal. 

In the great bulk of litigation from the CAB, like most other 
agencies, the court is not concerned with going behind the expert 
determination of the agency. Its concern, and the concern of those 
conducting the Government’s case, is with broad questions of law 
and the overall public interest. In this area, it is the Attorney Gen- 
eral and the Department of Justice who are possessed of special 
competence and expertness. This is their routine—across the land, 
every day, under all Federal statutes, and in all Federal courts. 

The Attorney General, in the words of the Hoover Commission, is 
the Government’s lawyer. That he may or may not be the statutory 
authority or the administering officer of a regulatory statute detracts 
not at all from his recognized status as the Government’s legal repre- 
sentative nor his special competence to conduct the Government’s 
litigation, particularly in the area of appeal and judicial review. 

he Board’s inference that it is abr woo better suited to conduct 

>a review proceedings arising from the Federal Aviation Act, 

cause it is the administering agency of that statute, draws no sup- 
port from theory or from fact. 

On the contrary, it is the very closeness of an agency to the statute 
which has been regarded by many authorities as blinding it to an 
impartial view of the legal merits of a controversy. 

ome idea of the relative objectivity and competence of the Attorney 
General and an agency with independent control of litigation can 
be gleaned from their respective records on appeal. It is, perhaps, 
significant that where the agency and the Department of Justice have 
taken differing legal positions, the Supreme Court has adopted the 
position advocated by the Department of Justice in a great majority 
of such cases. 

The idea of having both the CAB and the Attorney General as 
parties to litigation is on its face suggestive of a duplication and 
waste. We believe that this is peecialy what it would prove to be. 
If the CAB were to be given separate authority to conduct litigation, 
it is a foregone conclusion that it would next call for substantial 
additions of personnel to discharge its new “statutory responsibility.” 

If that addition were made, the regenerative cycle will have been 
set in motion, and it could be predicted with virtual certitude that 
there would follow an increase in litigation by the CAB. 

The concentration of responsibility for litigation in the Department 
of Justice has not been solely because of the a prior recognition of 
61534—60——5 
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the Attorney General as the primary legal office for the Government, 
but because this has afforded some measure of restraint and checks 
and balances within the Government over multifarious and sometimes 
conflicting demands for litigation by departments and agencies— 
demands which are not always based upon the objective legal merits 
of a case. 

For it is not unknown for an agency to demand that one of its 
determinations be defended in the courts, as a matter of principle, 
even contrary to the advice of their own legal counsel that ath a 
position lacks legal merit. It is inevitable that the costs of litiga- 
tion—to the Government and to private parties alike—would mount. 
The cost to the Government, and to the taxpayer, would increase not 
only because of the unnecessary duplication of effort by both the 
Attorney General and the CAB, but because the increase in the 
amount of litigation which could be expected would entail added 
agency personnel and related expense. 

Private persons affected by CAB actions could expect to bear the 
costs of having to litigate more and more CAB orders and to carry 
more and more appeals to the higher courts, as well as suffer the 
expense of defending against new and additional lawsuits initiated 
by the CAB. For it is simply not to be believed that an agency is 
capable of the same objective legal appraisal, conservatism, and re- 
straint as to the merits of appeal to a higher court, which could be 
expected from the Attorney General, or in the case of certiorari to 
the Supreme Court, from the Solicitor General of the United States, 
We cannot but feel that the private petitioner for judicial review 
would forever find it necessary to travel the road of judicial review 
to its very end and at tremendous personal pany: 

So, too, would the conflict, confusion, and delay in court proceedings 
increase. The experience in the cases of those agencies which the 
CAB refers to has not only been one of duplication in Government 
effort, but sometimes of friction. The conflict and confusion, more- 
over, have been noted by the courts. In the case of the Interstate 
Commerce Commission, in fact, the Supreme Court had to step in and 
affirmatively suggest elimination of obvious duplication by the ICC of 
the efforts of the Attorney General, What the CAB’s proposal really 
adds up to is.a proposal that conflicts, if. any, between the. legal 
opinions of the Attorney General and the CAB be threshed out in 
the courts. We respectfully believe, with the Department of Justice, 
the Supreme Court, and the Hoover Commission, that such a result 
is to be deplored and avoided. 

It is significant in this respect that even where Congres; has seen 
fit to give an agency, independent control it has not. extended this 
authority to the agency in the case of suits and appeals in the Supreme 
Court (or the Court of Claims). 

The Attorney General and the Solicitor General shall have control 
of the agency’s litigation in the Supreme, Court..(title 5, sec, 509). 

The Supreme Court, has. made it clear, moreover, that it fayors) the 
authority, of the Solicitor General as the Government’s representative 
in the Court. 

Thus, it has refused to accept briefs and petitions filed by a Govern- 
ment agency without the ee arsention of the Solicitor General. 
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The Department of Justice, in opposing S. 1721, in the 85th Con- 
gress, to give the ICC similar control of litigation, summarized its 
position by saying of the 1950 Hobbs Act: 


It is believed that Congress provided this procedure for review of orders of 
the Interstate Commerce Commission and other agencies to insure that the At- 
torney General will represent the public interest in such cases, as well as to 
eoncentrate responsibility for litigation in the Department of Justice. 


In its report to the Congress in March 1955, on “Legal Services and 
Procedures,’ the Commission on Organization of the Executive 
Branch of the Government, based upon the exhaustive study and ex- 
perience of the distinguished task force and Commission, extending 
to all attorney positions in the Government, and embracing some 54 
departments and agencies, concluded and recommended as follows: 


Our task force is firmly of the view that the efficient performance of legal 
services within the executive branch demands positive coordination through the 
Department of Justice. With this we concur. This coordination can be 
effected by conferences of the various general counsels called by the Attorney 
General. 

The most effective tool of coordination, however, would be the centralization 
of responsibility for all litigation, on behalf of the executive branch, in the 
Department of Justice. At the present time that Department handles executive 
branch matters in the Supreme Court. Cases frequently arise, however, where 
the centralizing of litigation responsibility at lower levels would resolve the dis- 
putes with savings to the Government and to the citizens involved. 

Certain regulatory bodies, with their quasi-legislative functions, have been 
authorized by Congress to conduct litigation independently, but the effectiveness 
of our basic proposal will be decreased to the extent that such congressional 
authority is extended. 


RECOMMENDATION NO. 2 





The Department of Justice should be recognized as the chief law office of the 
Government. It should conduct all litigation before the courts on behalf of the 
Government and its executive departments and agencies, except as Congress 


authorizes otherwise. 

In addition to giving the CAB control of litigation, S. 1544 would 
propose to make all CAB nonhearing determinations reviewable in 
the courts of appeals. We are opposed to this provision insofar as it 
tends to restrict judicial review of CAB actions to the courts of ap- 
peals. This change in the existing law is unnecessary, and to the 
extent that it would create possible confusion and deprive persons of 
present avenues of court review, is undesirable. 

The CAB rests its support of this change in the law on the asser- 
tion that confusion and uncertainty have, been created by the Court 
of Appeals for the District of Columbia in the Arrow Airways case— 
Arrow Airways, Inc. v. CAB, 182 F, 2d 750, 1950—and that this, 
amendment would cure the problem, 

We are unable to agree with this conclusion by the CAB. Perhaps 
what the Board is really saying is that-it is dissatisfied with the <e- 
cision. But the decision can hardly be said to have created confusion 
as to the proper forum for review of CAB nonhearing matters. On 
the contrary, Arrow Airways is clearcut: review of nonhearing CAB 
rules and regulations is not proper in the courts of appeals. 
nothing confusing about the holding. : 

It seems more likely that what the CAB is really saying is that it 
doesn’t like the Arrow Airways decision,,. This would appear from 
their statement that more effective and expeditious review would result 
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from review in the courts of appeals than in the district courts. The 
CAB says this would be so for two reasons: (a) the courts of appeals 
are more familiar with the Board’s functions, and (0) cases in the 
courts of appeals are processed more quickly than in the district courts. 
Neither of these conclusions by the GAB appears to be warranted, 

While it is possible that in the District of Columbia circuit the court 
of appeals is more familiar with the CAB than are the District of 
Columbia district courts, there is no basis for assuming that this is so 
in other districts and circuits. Moreover, even in the District of 
Columbia, it should be recognized that the Arrow Airways decision 
has now been the law for 10 years. During that time the District of 
Columbia district courts have entertained a variety of CAB matters; 
certainly the CAB is not a stranger to those courts. 

Moreover, there is a sound reason for leaving open the door to the 
Federal district courts, recognized by the ve Hobbs Act amend- 
ments which the CAB would superimpose on the Aviation Act, and 
that is this: where a genuine issue of material fact were found to 
exist, the courts of appeals could not entertain the review anyway. 
The case would have to be sent to the district court for hearing. The 
logic behind this hypothesis has been effectively stated by the Court 
of Appeals for the District of Columbia, in an opinion by Judge 
Bazelon, in the case relied upon by the Arrow Airways decision 
United Gas Pipe Line Co. v. brederal Power Commission, 181 F. od 
796 (1950) : 


Review provisions such as 19(b) evidence congressional recognition that an 
appellate court has no intelligible basis for decision unless a subordinate tribunal 
has made a record fully encompassing the issues. 

It is necessary, therefore, even within the framework of review pro- 
visions such as those of the Hobbs Act, to leave open the door for the 
district courts in all cases involving material issues of fact, it would 
appear somewhat superfluous to change the present workable pro- 
cedure for the sole purpose of achieving comparability between agen- 
cies selected at random. This would be hardly more than change for 
change’s sake. Moreover, it would add to delay and the burdens of 

rivate litigants by requiring them to go first to the court of appeals 
before being sent back to the district court, and would augment duties 
of the already overburdened courts of appeals by constituting them 
a sort of legal clearinghouse responsible for making determinations 
that should have been Teft to the litigants in the first place: namely, 
the selection of the appropriate method of seeking judicial review. 

This important new source of delay in court proceedings should be 
enough, by itself, to dispel the Board’s notion that confining judicial 
review of CAB actions to the courts of appeals, would be more effec- 
tive and expeditious. It would seem that there could be no really 
serious contention that confining judicial review to the courts of 
appeals would provide more expeditious review than allowing judi- 
ear in both the courts of appeals and the district courts. The 
very preponderance in the number of district courts should resolve 
any doubts on this issue. 

Far from “curing” any alleged confusion in the present law, the 
Board’s proposal would create possible sources of confusion. us, 
the Board would change the present language of section 1006, Pee 
viding for review of “any order, affirmative or negative,” to “any final 
order.” 
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The Board says it would do this in order to embody the decision in 
the Waterman case—Chicago & Southern Air Lines v. Waterman, 333 
U.S. 103 (1948). But that decision held no more than that orders of 
the CAB as to certificates for oversea or foreign transportation are 
not mature and therefore not susceptible of judicial review at an 
time until Presidential approval. The decision has nothing to do wit 
other orders of the Board, affirmative or negative. 

To amend the present act in the belief that the Waterman decision 
of 12 years ago requires it would contribute nothing to the statute, 
least of all clarity. On the other hand, the change might create 
doubts—not only as to what Waterman really means, or what Con- 
gress understands it to mean, but as to the continued validity of other 
holdings as to what is and what is not a reviewable order, and as to 
whether Congress meant to change the existing law. 

I should have stressed “change,” as to whether Congress intended 
to change the law. 

For example, it might be interpreted as indicating congressional 
intent to deny access to court until the very last order of the Board in 
a particular docket has been entered, even though that last order might 
have nothing to do with the order being challenged. 

In addition to contributing to injustices through protracted delays, 
such a procedure could lead also to unnecessary duplication of hear- 
ings in the event a reviewing court should ultimately reverse the 
Board on such matters as denials of petitions to intervene or orders 
regarding consolidations of hearings. 

S. 1544, finally, would amend the provisions of the act as to time 
for filing for judicial review, to permit such filing time to run from 
the date of ruling by the Board on any petition for reconsideration. 

The purpose of this amendment is probably desirable. However, as 
proposed it leaves serious questions unanswered. Thus, the Board 
says that its purpose is to give a petitioner an “option” of seeking 
judicial reviews either within 60 days of the order complained of, or 
within 60 days after disposition of any petition for reconsideration. 
This is satisfactory as far as it goes. But it is not clear from the 
amendment that this is so. Nor is it clear whether it would commit a 
petitioner indefinitely to his petition for reconsideration; that is, 
once a person has filed a petition for reconsideration, must he wait 
until it is “disposed of” before he may seek judicial review? Is this 
what the Board means by “option?” If so, we would oppose the pro- 
posed amendment. The amendment should not operate so as to tie 
an aggrieved person’s hands if he files a petition for reconsideration. 
Otherwise, his right to judicial review could be substantially emascu- 
lated by the Board’s withholding decision on the petition for recon- 
sideration until the substance of the review contentions has become 
stale, or conceivably until the law itself has evolved. 

An aggrieved person who files a petition for reconsideration should 
be free to seek judicial review at any time, if the Board has not acted 
on his petition. He should remain free to seek judicial review at any 
time up to 60 days following the disposition by the Board of any 
such petition for reconsideration. 

The amendment is tied to a “petition for reconsideration timely 
filed pursuant to an applicable rule.” Since the Board’s procedural 
regulations refer to “petitions for reconsideration, rehearing, or re- 
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argument,” it should be made clear that any one of these petitions 
would toll the 60-day time limit for filing for review. 

Finally, the Board has deleted as unnecessary the last sentence of 
present section 1006(a), which provides for the court of appeals 
under some circumstances allowing more than 60 days within which 
judicial review might be sought. We do not understand what the 
Board means when it says that this provision is unnecessary. If the 
Isoard means superfluous, we disagree. In all events, there is no jus- 
tifiable reason for deleting this provision, and it should be restored if 
the amendment is to be adopted. The courts of appeal are perfectly 
competent to be given the responsibility for preventing any abuse of 
the judicial process in this area. 

Senator Monroney. Thank you very much, Mr. Stephen. The 
CAB has told us several other comparable Government agencies have 
the right to independent representation in court proceedings involving 
the work of the agency, such as the Federal Power Commission, the 
Security and Exchange Commission, and others. 

Do you not believe the Board should have the same privileges as 
are accorded to these other branches of the Government ? 

I think a complete list of these would include the Federal Power 
Commission, the Federal Trade Commission, National Labor Rela- 
tions Board, Securities and Exchange Commission, and the Federal 
Communications Commission, as to orders under section 402(b) of 
the act only. 

Mr. Steruen. Yes; I think that is correct. 

I think, Senator, that the mere fact that the named agencies have 
independent participation in and of itself offers no explanation or jus- 
tification for giving the CAB such authority. Now, 1f you wanted to 
name agencies then who don’t have it, you could, I suppose, justify 
their not having it on the premise that the agencies who don’t have it 
are equal in number or greater in number. 

Senator Monroney. Would you think, since Senator Carroll has a 
subcommittee in the Judiciary Committee now studying this very 
problem, that perhaps if this argument that other agencies have it, 
while the CAB doesn’t have it, that we should have a general review 
of the rights of representation before the courts promulgated by 
Congress rather than singling out specific exemptions to enact into 
law? 

Mr. Sreruen. I certainly would agree with that. 

Senator Monroney. It seems to me we sometimes add confusion to 
a situation by trying to meet what a few agencies may have and 
leaving others with a different set of things without study of the over- 
all picture. Obviously this committee doesn’t have jurisdiction of 
certain of these agencies, and, therefore, the more proper forum in 
which to decide that matter might possibly be the Judiciary Commit- 
tee itself in an overall review of those. 

Mr. SrerHen. That certainly seems very sensible. As the Hoover 
Commission noted in its language quoted, whereas it is recognized 
that many agencies now do have it, it hasn’t made it good, and the 
Hoover Commission recommends against extending it any more than 
it has now been extended. 

Senator Monroney. Since the Board is an independent regulatory 
agency, why do you feel that control of its litigation should be vested 
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in the Attorney General, who is one of the chief officers of the execu- 
tive branch of the Government ? 

In other words, this is supposed to be bipartisan and continuing 
beyond the political exigencies of the time, whereas the Attorney 
General is a member of the President's Cabinet and to a degree sub- 
ject to policies of that Department ? 

Mr. Sreruen. Well, I would have to acknowledge, Senator, that 
that is probably the core of the problem as an academic question, cer- 
tainly. The Hoover Commission in commenting upon this point 
really drew no distinction between the executive departments and 
other Government agencies. In fairness, I would have to say that 
some of the same criticism I have offered in general terms here of 
agencies, when I say that it is not unknown for agencies to direct that 
there be defense made of an agency determination even though their 
legal advice by their own legal officer has been to the contrary. 

I suppose it might also be true on occasion of the Department of 
Justice, which is to say I suppose it is not inconceivable on occasion 
the Attorney General appears in proceedings at the direction of the 
President, even though he may have been advised on the legal merits 
that it is not a justifiable position. 

Senator Monroney. Not being a lawyer, I have a certain amount 
of latitude and comfort in not being able to flyspeck all the legal 
technicalities. 

Would this argument apply to the following? Assume that an 
oversea airline, certificated to serve and was very partial, perhaps, to 
one administration and that administration conceivably could be par- 
tial to it from a political standpoint, from its efforts in the election 
of the President and various other things or other associations, would 
the CAB perhaps denying a right, perhaps converting it exclusively to 
overseas, not only overseas but domestic as well, the CAB, assuming 
a hypothetical case continuing, would deny the domestic service, the 
appeal could be taken and then would the Attorney General, as an 
officer of a political government, be able to take that case and appeal 
it and present it through the courts to its will, or would the CAB 
have any representation in that case to properly defend its position 
in the denial ? 

Mr. Sreruen. Well, to the extent that your question deals with 
machinery, of course, my answer would be that the Board certainly 
would have representation. If you mean would the Board have a 
guarantee that if the Attorney General disagreed on a point of law 
that the Board could nonetheless state its view of the law in oral 
argument or on brief, I guess the answer would be “No, there is no 
such guarantee.” 

I believe, though, that it is important to say, even though the 
Attorney General is a member of the Cabinet, he is, after all, not only 
a lawyer with a code of ethics and obligation to the courts to uphold, 
but he also has an obligation under his oath of office to uphold the 
constitutional laws of the United States. And certainly, I don’t 
think it is fair to assume that the Attorney General, even though he 
is a political officer in the Cabinet, at the same time, as a lawyer, is 


not gomg to uphold his oath of office and his oath of professional con- 
duct as a lawyer. 
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Senator Monroney. Well, could he veto the right of appeal to a 
decision that the administration might feel was adverse to its—— 

Mr. SterHen. In effect veto—— 

Senator Monroney. Refuse to take it to appeal ? 

Mr. StepueEn. I think so, yes. 

Senator Monroney. He could? 

Mr. SterHen. Yes. 

Senator Monroney. Does this not invalidate the concept which the 
Board, like many other independent agencies, has often been rather 
pronaly referred to by Congress as an arm of Congress. Do you not 

lieve the Attorney General, therefore, at times might find himself 
in a contradictory position in attempting to properly represent such 
an agency or to veto the appeal of such an agency ? 

Mr. SreruHen. Your question is suggesting that he is vetoing it for 
political associations rather than the legal merits of appeal. 

Senator Monronry. I don’t like to keep it on the context of political 
associations. Let us say this is a sincere belief of the President of the 
United States, this might represent a vast change in air policy, but 
the President of the United States might very sincerely believe this. 
But the CAB being a so-called arm of Congress, after long hearings 
and consideration felt the opposite way then would the CAB, if the 
Attorney General is adamant, being in the concept of the philosophy 
of government that the administration represented at the time, let's 
put it on philosophy, not political, would it be able to say, we do not 
choose to appeal this case? 

Mr. Sreruen. If we are talking about a hypothetical case and one 
in which 

Senator Monroney. This is hypothetical, strictly hypothetical. 

Mr. SrerpHen. If the President has directed the eee General 
to take an action and the Attorney General does not conceive such di- 
rection to violate his oath of office or his professional oath of conduct, 
I suppose the Attorney General would carry out his instructions, and 
if he did so, certainly, I think your question suggests that this would 
present a case where the Executive would in effect deprive an inde- 
pendent agency of the Congress from resorting to the higher courts 
to support a matter of legal judgment. 

Now, I think that it is important to keep in mind that we are talking 
about a matter of legal judgment and not policy. As long as it is put 
on grounds of legal judgment by the Attorney General I would sup- 
port such a conclusion. 

Senator Monroney. Then, would not, perhaps, if the Congress felt 
strongly that any decision of vital importance, not necessarily the 
Supreme Court because I can well understand the need to not have 
conflicting view there, but to start its case to be sure there is some 
judicial review beyond that which might have taken place behind 
closed doors in the Attorney General’s Office, I am talking about no 
administration—perhaps next year we will have an administration 
more of our choosing—but I still feel under those circumstances that 
after long hearings and under the technical abilities and knowledge 
and expertise of the CAB, if they were determining overall aviation 
policy that might conflict with the expressed views which could be as 
sincere as anything that an Attorney General would more or less likely 
be “compatico” with the views of that administration and, therefore, 
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would be able to frustrate on some major landmark decision failure 
to even begin the course through the lower courts to the aggrievement, 
perhaps, of a vast ee of the airline industry ? 

Mr. SterneEN. The difficulty I find with you hypothetical situation, 
Senator, is that it seems to imply that the judicial review would be 
for the purpose of contesting some policy rather than for purposes of 
strict examination of the legal merits or the legal error of the decision. 

Now, in that regard I don’t think, first of all, that a court, as I men- 
tioned, is going to be concerned with disturbing the Board’s expertise; 
the courts have consistently recognized that they will not tamper in 
any matter that the Board has exercised 

enator Monroney. I am asking you how do they get into courts if 
the Attorney General says 

Mr. SterHen. Perhaps they shouldn’t be allowed to get into the 
Supreme Court but certainly they should be allowed to start judicial 
review. I should think if they are allowed into the courts at all the 
logic ought to carry all the way up. If they lose before the district 
court or the court of appeals, as the case may be, they are not much 
better off than they were when they had the Attorney General turn 
them down on appeal. 

This is no different, as I see it. In other words, the position of the 
Board in this regard would be no different from the Attorney General 
saying, “I cannot see the legal merits of allowing you to defend what 
I conceive to be an erroneous action under the law in the district 
court or the court of appeals,” and the Solicitor General saying to the 
same CAB after it has lost in the district court or the court of appeals, 
“We don’t think your case warrants seeking certiorari from the Su- 
preme Court.” 


I can’t see a great deal of difference in the Board situation in those 
two cases. 

Senator Monroney. We had a specific case during the testimony 
of Mr. Durfee, who told this committee that the Attorney General 
did differ with the Board on its policy 

Mr. Sreruen. I missed one word, Senator. Did what? 

Senator Monroney. Did testify, that the Attorney General differed 
with the Board on its policy toward supplemental or irregular car- 
riers; for example, on occasions, and refused to go into court to en- 
force Board orders on some of these cases. 

This is a specific example. 

Mr. SrerHen. I did not hear that testimony. I am not clear 
whether the chairman meant that the Attorney General refused on 
grounds of legal merit or refused on some other ground. If it is some 
other ground, of course, I think that is a rather serious charge, but if 
it is on grounds of legal merit I would acknowledge that that is what 
is implied in the existing law, that the Attorney General would 
resolve those questions. 

Senator Monroney. To this degree, rightfully or wrongfully, in 
the philosophy, the arm of Congress is subject to control of a branch 
of the executive department. 

Assuming the bill were so amended as to provide the Attorney Gen- 
eral or the Solicitor General should have control of the agency’s liti- 
gation in the Supreme Court, would you not believe that the bill would 


merely put the Board on the same level with a number of other 
agencies ? 
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Mr, Srepuen. Well, is that is any justification, yes, I think so, ex- 
cept that subject to the exception that I noted that the Board here 
has asked for a good deal more than any other agency has. It would 
ask for not only being able to independently go in but to require the 
Attorney General to come into some cases, even where he has taken a 
contrary public view in a published official Attorney General’s 
PRO, No agency has this power or authority and the Attorney 

eneral himself can’t even do it. 

Senator Monronry. Will you now move forward to S. 1545, please. 

This is on the permission of mergers of a minor nature without 
public hearing. 

Mr. Steruen. This bill would amend section 408(b) of the Federal 
Aviation Act, which requires the CAB to hold public hearings in 
cases involving a consolidation, merger, purchase, lease, operating 
contract, or acquisition of control, specified in section 408(a), to au- 
thorize the Board to approve or disapprove the transaction without 
such hearing if the Board determines that (@) the hearing is not 
required in the public interest, and () no person disclosing a sub- 
stantial interest requests the hearing. 

Many of the acts which presently require Board approval under 
section 408(b) involve relatively simple transactions which cannot 
affect the control of an air carrier or result in creating a monopoly 
or a restraint of competition ; do not involve an objection by any inter- 
ested party; and are of such a nature that no further significant 
information concerning the transaction can be developed in a hearing. 

The elimination of the requirement of a hearing in such cases would 
be in the public interest, beneficial to the Board in expediting its bnsi- 
ness, and helpful to the air carriers in relieving them of an unproduc- 
tive burden, 

We therefore support S. 1545, but recommend that it be amended 
in one respect. 

In any case arising under section 408 of the Federal Aviation Act 
in which the Board determines that a public hearing is not required, 
it should, before approving or disapproving the transaction, give pub- 
lic notice of the pending application and of its intention to act thereon 
without.a hearing, such notice to be given sufficiently in advance of the 
Board’s action on the application to permit interested persons to re- 
quest a public hearing. So amended we support this bill, 

Senator Monroney. I notice that you accept this bill without any 
limitations. I think even the Chairman of the Board stated that while 
they come in here and ask for this permission in the event of minor 
and insignificant and inconsequential transactions, there is nothing in 
the language of the bill that limits it to that ? 

Mr. Searaae I think that is correct, Senator, and to that extent 
in saying we support the bill, particularly in terms of supporting it 
as drafted, we do so in the expectation that the Board’s determination 
prosiied for, that is that no public interest requires a hearing, would 

an adequate safeguard. 

T am talking now in terms of the public interest. 

If the amendment which we have suggested were to be put in the 
bill, however, I think it would remedy somewhat the failure to limit 
the scope of the bill in other regards; that is, I think if you look to 
some extent to a private party adversely affected to demand a public 
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hearing if his interests are to be substantially adversely affected or if 
the kind of issue you are suggesting is presented. 

Senator Monroney. That might be true if the affected people have 
time and knowledge of and diligence to protect the public interest, 
but since this bill was brought in under the reasoning that certain 
minor technical changes of unimportance to the entire industry or 
unimportance in the field of Antitrust Act violations and things of 
that kind, it would not affect the antitrust features; don’t you think 
that this bill should be strengthened so that the submission of this 
notice before the Antitrust Division of the Department of Justice or 
other notice so that this would not permit any quickie mergers or 
something of that kind ? 

Again we are talking not about any one particular board, we are 
writing a law that would apply from now on. 

Mr. SterHEeN. Well, that is correct. So far as notice to the Depart- 
ment of Justice would be concerned, I feel that if that requirement 
were to be superimposed on this amendment that it would substantially 
take away from the purpose of the amendment. 

Now, if there is any substantial danger, on the other hand, of 
something improper slipping through here and the Board failing to 
catch a point, I am assuming this would happen only by failure of 
omission on the part of the Board to realize the consequences of 
something that were approved in a hurry, why, this is, of course, a 
danger that you could run, I guess, even in a hearing case. 

True, the Department of Justice would have some presumed 
awareness of a hearing before the Board but I don’t know that nec- 
essarily follows. 

Senator Monronery. That is not necessarily followed, it could be 
published in the Federal Register, Congress might catch it, they 
might not. 

Mr. SrerHen. Of course, when I say here public notice of its inten- 
tion to act without a hearing, I suppose there, too, published in the 
Federal Register the Department of Justice Antitrust Division could 
note such intention and necessarily inquire of more details as to what 
the Board’s intention is if it is not spelled out in that notice. 

Senator Monroney. This puts the burden on the Department of 
Justice Antitrust Division to look for any hanky-panky that might 
be going on. While it may come in under such technical things as 
changing of holding companies and various patterns of high finance 
which might not arouse suspicion, particularly if preceded by 10 or 
12 actions of routine nature that would not interest them, and it 
seems to me to leave this bill without any requirement, that we are 
talking about the de minimis things instead of major consolidations 
would be foolhardy. 

Mr. SrerpHen. Would your question assume that the kind of no- 
tice the Board would give to the Department of Justice would be 
something more than the kind of notice I have mentioned; that is, 
just a notice of its intention ? 

Senator Monronrey. It certainly would. I think it would have to 
refer to a rather—not a complete and detailed analysis, but a general 
accurate summary of at least what the reorganization or merger or 
consolidation or things of that kind would do and to call their atten- 
tion to any effect it might have on the restraint of competition or the 
creation of a monopoly. 
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‘You say involve relatively simple transactions which cannot affect 
‘control of an air carrier or create a monopoly or a restraint of com- 
petition ; do not involve an objection by any interested party; and are 
of such a nature that no further significant information concerning 
the transaction can be developed in a hearing. 

The bill on its face does not say that. 

Mr. SterueEn. I suppose that the Board’s supporting statement re- 
flects an understanding of the way this bill would work or the amend- 
ment would work. 

Senator Monronry. We don’t know what the next Board would be 
like and the law applies to this Board, the next Board, and 15 other 
boards. 

Mr. SrepHen. Of course, the courts have said, I think, that the 
Department of Justice would not be operating entirely in the dark 
because an interested person, if there is an interested person—I am 
talking about a private person now—who would be adversely affected 
is certainly going to demand a hearing and/or notify the Department 
of Justice. 

Senator Monroney. I am sort of suspicious of volunteer firemen 
being on duty 24 hoursa day. I don’t think that the policing of anti- 
trust activities and hanky-panky in monopoly is necessarily the job of 
Citizen X, who might happen to read the papers and find himself ad- 
versely affected. 

Mr. Srepuen. I can’t say whether the present practice is for the 
Department of Justice to provide an observer in these Board hearings 
or not. I don’t know what they rely on to pursue this under the law 
as it is now. I have never had any doubts that the Department of 
Justice is able to do so. 

Senator Monroney. If the purpose is as you state in your second 
paragraph, “many of the acts which presently require Board approval 
under section 408(b) involve relatively simple transactions which 
cannot affect the control of an air carrier or result in creating a monop- 
oly or the restraint of competition,” certainly those minor prerequi- 
sites should be defined in the bill instead of an amendment that—— 

Mr. Sreruen. Certainly we would have no objection to spelling it 
out. 

Senator Monroney (continuing). That leaves citizen X out there 
to guard the ramparts. 

r. SrepHen. Certainly we would have no objection to spelling 
that out if there be any doubt about it. 

I would have thought that the notice called for in a case of a hearing 
or that the notice we suggested here in the case of no hearing, would 
be ample to notify the Department of Justice, but if not, perhaps the 
bill should be clarified. 

Senator Monroney. And limited to its effect as to the relatively 
minor simple transactions which cannot affect control of air carrier, 
result in creating a monopoly or restraint of competition. It certainly 
cannot do any harm if that is the purpose of this bill. 

Is that correct ¢ 

Mr. StepHen. I think so; that is correct. 

Senator Monroney. We will take this ticket scalping bill, S. 1547 
next. 
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Mr. SterHen. This bill would amend section 902—entitled “Crimi- 
nal Penalties”—of the Federal Aviation Act by adding thereto two 
new subsections, (i) and (j). 

Subsection (i) would make it a misdemeanor, subject to a criminal 
penalty, for any air carrier, ticket agent, or person to sell or resell a 
ticket at more than the tariff rate; or require or receive anything of 
value for the procurement or transfer of a ticket. A ticket agent would 
not be prohibited, however, from making a service charge in accord- 
ance with a scale of charges regularly held out to the public for the pro- 
curement of tickets. 

Subsection (j) would make it a misdemeanor, subject to a criminal 
penalty, for any ticket agent or other person to make a reservation in 
the name of a person not intending to use the space, or to sell or resell 
a ticket knowing that it was issued for the use of a person other than 
the buyer. 

The purpose of this bill is to prevent ticket scalping, a practice that 
is certainly adverse to the public interest. Accordingly, we support 
S. 1547. 

We recommend, however, that two clarifying amendments be made 
to subsection (j). As that subsection is now drawn it apparently 
would prohibit a bona fide practice which is now followed in making 
reservations for group travel by officers or employees of a company. 

For example, an officer of a company will make a reservation for a 
number of officers or employees of that company on a particular 
flight. At the time the reservations are made it 1s not known pre- 
cisely which officers or employees will make the trip; consequently, 
the reservations for the group are made in the name of one of the 
group. 

There appears to be no reason why such a practice should be pro- 
hibited, and the bill should be amended to permit it. 

Second, the provision of subsection (}) which prohibits the sale 
of a ticket for the use of a person other than the “buyer” appears to 
require clarification insofar as it relates to universal air travel plan 
sales. Under that plan the buyer would be the person who would 
pay for the transportation, not the cardholder who would actually 
use the ticket. 

The result would be that the bill would apparently make it a crim- 
inal offense to issue a ticket to a cardholder since he would not be the 
buyer of the transportation. 

This obviously unintended result should be corrected by an appro- 
priate amendment. 

So amended, we would support S. 1547. 

Senator Monronry. You might submit such amendments to the 
committee so we can put this bill in some kind of shape. 

_ Do you think a fine up to $5,000 for the scalping of a single ticket 
is a arene bit greater than those customarily found in similar legisla- 
tion { 


Mr. Sreruen. It is high. I have forgotten now the Board’s ex- 
planation for the—— 


Senator Monroney. The Board’s ‘explanation was that one mem- 
ber felt very strongly about it. He warited a higher fine, as I recall it. 
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‘This applies, also, on each offense, so if someone in charge of a 
transportation desk at a Miami Beach hotel got tickets for four and 
sold them he would be subject to a top fine of $20,000. . 

It seems to me that while it is something we would like to correct 
that someone has gone overboard on the degree of the fine. You 
start at $100 but the possible range is $100 to $5,000 per ticket. 

' Mr. SrepueEn. I could not say, Senator, whether there is any par- 
ticular justification in terms of the offense involved here for a fine of 
that amount, and I am aware of no particular reason on the Board’s 
part in putting the fine at that figure. 

Senator Monroney. An airline can fly a whole lot of illegally car- 
ried passengers into a spot or at a rebated price and all and be sub- 
ject, even under the bill you protest, to a fine of not more than $1,000 
for each offense; with a 110-passenger jet this would be about $10 
apiece; but a ticket scalper at some hotel that does manage to get 
from his brother-in-law who might work in the ticket office a bunch 
of John Smith and wife tickets would be subject: to a fine of $5,000 
for each offense. 

.’ Would you not think that if the bill is seriously considered that it 
would be a little less than fair to have limits of a thousand dollars in 
one bill which we have discussed and which you have felt was not good 
legislation, and $5,000 for dealing in tickets under fictitious names ? 

Mr. StrepHen. Well, I suppose that the Board may have been moti- 
vated—I am speaking from guess money now—not only by the char- 
acter of the offenses or the distinction in the offense, if any. 

I must confess I can’t see that much distinction in the offenses in- 
volved, but they may have also given consideration to the relative inci- 
dence of offenses and necessity for some stiff penalty to bring it to a 
stop. 

N ow, I can’t contribute anything to that because I am not certain 
from their statement why the selection of the particular penalty pro- 
vided here. 

I would acknowledge that $5,000 in terms of comparison to other 
penslties prescribed seems a little on the high side. 

Ssonator Monroney. I don’t approve of or like the general policy 
that has happened in New York, particularly, on scalping tickets and 
always finding certain planes at busy hours sold out, but I am aware 
that at times when airline presidents and everybody else cannot fur- 
nish a Member of the Senate a reservation that you are very happy to 
find that the transportation clerk happens to have a reservation in 
his pocket. 

If you have to get from here to there it is not such a disservice to the 
individual traveling as it might seem. 

Mr. StepHen. Of course, if you are suggesting that that situation 
presents a case of violation of this amendment—— 

Senator Monroney. Well, yes. 

Mr. Sreruen. Well, I have some difficulty seeing how you have a 
violation except in the event of a sale, and, of course, when you start 
talking about what constitutes a sale you are into some pretty muddy 
waters but I certainly would not think of that as a sale. 

Senator Monroney. As I read this law, section (j) : 

Any ticket agent or other person who knowingly and for the purpose of con- 


trolling space for subsequent sale or resale, makes a reservation for passenger 
space in the name of a person not intending to use the space, on any aircraft to 
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be operated by an air carrier or foreign air carrier, or who sells or reselis a ticket 
or other document reserving space for passenger transportation subject to this 
act knowing that it was issued for the use of a person other than the buyer, or 
was issued pursuant to a reservation made for the use of a person other than 
the buyer, shall be deemed guilty of a misdemeanor, and upon conviction thereof, 
shall be subject for each offense to a fine of not less than $100 and not more than 


$5,000. 

Now, this would catch every transportation desk in most of the 
resort hotels, in many of the New York, Chicago, Los Angeles hotels, 
where actually the men do not sell for an overage, but, as a part of 
the extra service and the expectation of gratuities, do engage in this 
yractice. 

I say it is a bad practice because it results in tying up seats that 
ave later canceled and the refunds paid off to this porter or to whatever 
central agency they may have which supplies this pool of reservations 
for certain very popular flights that are frequently sold out. 

Mr. Sreruen. I think I may have misunderstood your illustration, 
Senator. Certainly in those instances it would be a clear violation 
of this amendment. 

I think I may have misunderstood your illustration. I thought you 
were referring to a case where an airline officer, for example, might 
have already purchased a ticket or had one charged to his card and 
simply hands it to another person. 

Senator Monroney. No, I am talking about—I say when an airline 
resident cannot produce one, you can’t get to a place where you must 

e, why, usually there is someone around the hotel that can find one. 

I know the devious machinations of getting theater tickets and various 
others that brokers operate and with each step of the popularity of 
a play, why, the price goes up sometimes as high as $50 or $75 a seat, 
and this is standard operating practice in the great metropolis of New 
York City, but it has also grown to be a practice in which apparently 
there is some central source. 

Now, [ am not unaware that it would be a good thing to break it up, 
particularly the central source, but I just kind of hate to see a fellow 
that does not sell the ticket above the tariff but does expect a rather 
substantial gratuity for his ability to produce it would be subject to a 
$5,000 fine for each ticket. 

Mr. SreruEen. Perhaps that is what motivated the Board in selecting 
the stiff fine, the expectation that if the fine were reduced to a level 
that someone could live with he might still find it financially profitable 
tocarry on the practice. 

Senator Monroney. I think you tried to break this up, and I ap- 
proved of that. What was the result in the refunding of only a part 
of the value of the ticket where the passenger had held the space and 
not canceled out within a certain number of hours before flight time? 

Mr. Srepuen. Well, that policy was rescinded about 18 months ago. 

Senator Monroney. Sir? 


Mr. Stepuen. That practice was rescinded about 18 months ago, 
you are speaking of the no-show penalty ? 

Senator Monronry. The no-show penalty and the requirement for 
assessing the penalty providing you did not cancel out some hours 
before flight time. 

Mr. Srernen. Well, if by experience you mean the reaction from 
the public, I think it would be fair to say that the general experience 
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of most of the airlines was that such a penalty was accepted. In other 
words, there was not too much public complaint about such penalties 

Senator Monroney. Why was it stopped, then? What I am driv- 
ing at is, isn’t this a better way to put a greater risk in the nonsale 
of these tickets that are made in the name of John Smith and wife, 
than to have the long arm of the Federal Government and the FBI 
and others reaching down into the hotel lobbies to stop the trans- 
portation officer from supplying, maybe one of the finest customers of 
the hotel in the case of an emergency, a ticket through this rather 
devious pattern of ticket brokerage, whether it be football tickets, or 
theater tickets, or other things? 

Mr. SterHEN. Well, for one thing, Senator, I am not sure that the 
issue would be the same. One of the evils at which the amendment 
is directed, which would certainly not be resolved by the no-show 
penalty, would be the very thing you are talking about, running up 
the price of tickets to some saa figure; in fact, in many cases 
with the ultimate buyer not even knowing what the price is supposed 
to be. 

The no-show penalty, I don’t think, would be particularly pertinent 
to that difficulty. 

Senator Monrongy. No, but I am talking about the original sup- 
plier, undoubtedly there is probably a seperate brokerage that is on 
call from a number of hotels. I don’t think these hotel transportation 
porters are buying some of these tickets themselves, unless they work 
in a huge hotel. There is probably a central brokerage that does 
calculate the number of demands for tickets on certain flights in 
certain periods, so they reserve these tickets ahead of time in fictitious 
names. Then they supply them out on call to various runners or 
various agents that work at the transportation desks of hotels. 

What I am saying is, these fellows have to take a gamble on these 
reservations, if they had to take a gamble—today they don’t have to. 
Today they can make 50 reservations for the day after Christmas, for 
example, from New York to Miami. The trailic is very heavy. If 
they sell only 3 they can then turn back the 47 and get full credit 
under the present airline system. So they have taken no risk. But 
if they had to discount that ticket when they cashed it in then they 
would take a risk and maybe you could break up, through company 
action, the very system—I think it is the system that this bill is 
designed to break up rather than to put a man under a $5,000 penalty, 
because as a part of his service in a hotel he has acquired for a good 
customer of the hotel transportation he might otherwise have not had. 

Mr. Sreruen. I don’t believe that the $3 alty that was in- 
volved—we are talking about whether even a $1,000 penalty would 
be enough for a habitual violator and one who makes a substantial 
profit in this kind of an operation. I think there is no question that 
a $3 penalty, which is what we were talking about, would be any real 
impediment to this kind of operator. 

enator Monroney. Let’s put it this way: You require a Member 
of the U.S. ‘Senate, the House of Representatives, to be ticketed and 
to pay their cash or to make the charge on their travel card several 
hours, almost a day, usually, before departure. Isn’t that. true, a 
general practice now ? 
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Mr. Sreruen. That would depend, of course, on the individual 
carrier. I would suppose that in a good many cases that is true. 

Senator Monronry. I think generally that is true. They will not 
hold a reservation past so many hours before flight time unless you 
are ticketed. Now, my question is, Is this true in New York, Miami 
Beach, and other places? Are we looking outside of the industry for 
a solution which the industry, with a little diligence, could perhaps 
correct ¢ 

Mr. SrerHen. Well, as a matter of fact, Senator, my understand- 
ing of the practice in Miami is that special efforts are made by the 
carriers to get at this evil in this way, that the callbacks on reserva- 
tions, the insistence upon a local address or telephone for a callback 
in the event of delays, is actually utilized by the airline for the purpose 
of trying to check the authenticity of the reservation. 

Now, as you know, some operators get around that by having a 
switchboard operator refer all calls to a room number higher than 
any room number in the hotel. When that number comes in the bell 
captain or whoever is handling these things knows it is one of his 
phony reservations, This is the way it has been enabled to work, 
but the airlines make distinct effort in each and every case to de- 
termine the authenticity of every reservation. Sometimes they are 
able to, sometimes they can’t. It is a battle of wits, a continuing 
battle of wits. 

Senator Monronry. I think it is a rather well-organized system in 
certain resort centers. It is a little embarrassing to me as chairman 
of the Aviation Subcommittee in those halcyon days when the Uni- 
versity of Oklahoma used to play in the Orange Bowl—which was 
a few years ago, unfortunately—to have the assurance of a hotel 
manager or somebody that if I have any trouble getting back he can 
get me back. So I am certain there is some rather well-set plan 
that goes beyond just the little bell captain having a supply of tickets 
made in the name of someone else thinking that on that day someone 
is going to depart that he might be able to serve with this ticket. 

Mr. SrerHen. Well, to answer your question once again, I don’t 
think that the amount of the no-show penalty figured on an individual 
ticket would be sufficient to constitute any deterrent to this practice. 

Senator Monroney. Would not, then, the requirement that ticket- 
ing at certain rush periods where you know airline traffic is going 
to be high will require an advance ticket and payment of the money 
or a charge to a travel card? 

Mr. SterHen. Some kind of penalty, some amount of penalty. 

Senator Monroney. I don’t necessarily mean a penalty, I mean just 
let those who would speculate in these tickets then have to put up their 
money. Of course, I do think it would be wise that beyond that to 
have a right to withhold the refunds, the total refund of the ticket 
because there should be some risk attached if you are going to expect 
an overage from the ticket scalping. 

Mr. Srepuen. Of course, I on’t think it would be possible to give 
any very intelligent appraisal to that idea on the basis of the expe- 
rience under the no-show penalty which did exist because the amount 
of it by comparison to withholding the total amount of the ticket just 
wouldn’t be any guide to what might be the result if you applied such 
a requirement across the board, all air travel tickets. 

61534—-60-—6 
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Senator Monroney. Well, that completes the testimony on these 
four bills and your testimony on them. 

We thank you very, very much, Mr. Stephen. It will be helpful on 
this legislation before this committee. 

(Thereupon, at 12:10 p.m., the committee proceeded to the consider- 
ation of other business. ) 

(The following letter was subsequently received for the record :) 


NATIONAL AVIATION TRADES ASSOCIATION, 
Washington, D.C., April 16, 1960. 
Hon. A. S. MrKE MONRONEY, 
Chairman, Aviation Subcommittee, Senate Interstate and Foreign Commerce 
Committee, Washington, D.C. 


Dear SENATOR MONRONEY: NATA is not opposed to raising the maximum limit 
of civil penalty fines to $5,000 so that a significant penalty can be imposed upon 
a large corporation. We are opposed to this sort of an increase so far as indi- 
viduals and small private companies are concerned. The two situations are 
quite different, for in the latter case the present $1,000 penalty is substantial 
whereas in the former it is not when compared to the gain incurred from any 
willful or knowing violation. 

NATA recommends that the bill be amended to clearly provide that present 
limit will be retained for individuals and small private corporations and that the 
limit be raised for large public corporations. 

NATA appreciates the opportunity provided by you and your committee to 
comment on this legislation. 

Respectfully yours, 


Rosert BH. Monroe, Erecutive Director. 
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PROPOSED AMENDMENTS TO THE FEDERAL AVIATION 
ACT OF 1958 


FRIDAY, APRIL 8, 1960 


U.S. Senate, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee was called to order at 12:10 p.m., in room 5110, 
New Senate Office Building, Hon. A. S. Mike Monroney presiding. 

Senator Monronry. Consideration will now be directed to S. 576, 
a bill to amend section 1107 of the Federal Aviation Act of 1958 to 
authorize the sale of goods and services by any department or inde- 
pendent establishment to the owner of an aircraft or his agent in an 
emergency, and for other purposes. 

This bill was introduced by Senator Warren Magnuson on January 
20, 1959, at tie request of the Department of Defense. 

Section 1107, in its present form, authorizes the sale of goods and 
services only in emergency situations. S. 576 would broaden this 
authorization to permit such sales whenever they would benefit the 
United States anit consequently, in the view of the Department of De- 
fense, provide desirable and necessary flexibility. 

Specifically, the head of any department or other independent estab- 
lishment could in emergency cases or when beneficial to the United 
States sell any of the following to the owner of an aircraft or its agent : 
fuels and lubricants, equipment, parts, supplies, mechanical and 
maintenance services, food, shelter, and other assistance. Prices for 
said goods and services would be based upon what the department 
head “considers adequate reimbursement.” 

In addition, the bill would also permit Government agencies and 
instrumentalities to contract for the use or bulk transfer of Govern- 
ment-owned refined petroleum supplies on a cash or reimbursable-in-’ 
kind basis. Further, contracts for the use of any fuel or lubricant 
storage facility or distribution system would be permitted. 

The provisions of this bill would also apply to aircraft owned by or 
registered in any friendly foreign nation which authorizes comparable 
assistance to aircraft owned by or registered in the United States. 

As a safeguard to private enterprise, a provision is included which 
prohibits Government sales when the goods and services are reason- 
ably available from commercial sources. 

We are pleased to have with us today Mr. Carlton W. Carter, Direc- 
torate of Supply and Services, Deputy Chief of Staff, Materiel, De- 

artment of the Air Force, who will present the views of the Defense 
epartment on this measure. 
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Before hearing from Mr. Carter, however, I would like at this point 
to place in the record a copy of S. 576. 
(S. 576 follows :) 


{S. 576, 86th Cong., 1st sess. ] 


A BILL To amend section 1107 of the Federal Aviation Act of 1958 to authorize the sale 
of goods and services by any department or independent establishment to the owner of 
an aircraft or his agent in an emergency, and for other purposes 


Be it enected by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1107 of the Federal Aviation Act 
of 1958 (72 Stat. 798) is amended— 


(1) by amending subsection (b) to read as follows: 


“(b) Whenever it is necessary in an emergency to enable an aircraft to pro- 
ceed to its next stop or whenever such a sale would benefit the United States, 
the head of any department or other independent establishment may, under 
regulations to be prescribed by him, sell any of the following to the owner of 
that aircraft or his agent: 

“(1) Fuels and lubricants. 

“(2) Equipment. 

“(3) Parts. 

““(4) Supplies. 

**(5) Mechanical and maintenance services. 

“(6) Food. 

“(7) Shelter and other assistance.” ; and 

(2) by adding the following new subsections at the end thereof : 

(ec) Sales under subsection (b) shall be for cash, or on terms which will 
assure prompt payment, and at prices which the head of the department or es- 
tablishment, or his designee, considers adequate reimbursement for the items 
sold. 

“(d) If the items set forth in clauses (1) (7) of subsection (b) are reasonably 
available from commercial sources, they may not be sold under subsection (b). 
Whenever the present or anticipated activity at a facility which has no commer- 
cial supply sources would support such a source, the department or other inde- 
pendent establishment having jurisdiction over the facility shall encourage its 
creation unless such a source would conflict with intergovernmental agreements 
relating to that facility, military security interests, or the discharge of the func- 
tions of that facility. 

“(e) Whenever such a use would benefit the United States and would not 
interfere with its need for those supplies or facilities, the head of any depart- 
ment or other independent establishment may contract, without net cost to the 
United States, and at reasonable charges, for— 

“(1) the use or bulk transfer of Government-owned refined petroleum 
supplies under his jurisdiction, on a cash or reimbursable-in-kind basis; and 

“(2) the use of any fuel or lubricant storage facility or distribution sys- 
tem under his jurisdiction. 

“(f) Subsections (b)-(e) apply also to aircraft owned by, or registered in, 
any friendly foreign nation which authorizes comparable assistance to aircraft 
owned by, or registered in, the United States. 

“(g) Except as otherwise provided by law, amounts received under subsec- 
tions (b)—(f) of this section shall be credited to the current applicable appro- 
priation, fund, or account of the department or establishment concerned, and 
may be used for any purpose for which that appropriation, fund, or account 
may be used, including, but not limited to, the procurement of goods and services 
similar to those furnished under those subsections.” 


Senator Monroney. Do you have a prepared statement, Mr. Carter ? 
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STATEMENT OF CARLTON W. CARTER, DIRECTORATE OF SUPPLY 
AND SERVICES, DEPUTY CHIEF OF STAFF, MATERIEL, DEPART- 
MENT OF THE AIR FORCE; ACCOMPANIED BY JAMES B. MINOR, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, DEPARTMENT OF 
THE AIR FORCE; LT. COL. CARLYLE W. AREY, DEPARTMENT OF 
THE ARMY; AND PHILIP M. TALBOTT, JR., DEPARTMENT OF THE 
NAVY 


Mr. Carrer. Yes, Senator, I have. 

I am Carlton W. Carter, Directorate of Supply and Services, Office 
of the Deputy Chief of Staff for Materiel, Department of the Air 
Force. I am accompanied by Mr. James B. Minor, Office of the 
Judge Advocate General, U.S. Air Force; and by Lt. Col. Carlyle 
W. Arey, representing the Department of the Army; and Mr. Philip 
M. Talbott, Jr., representing the Department of the Navy. 

The Department of the Air Force has been designated as the rep- 
resentative of the Department of Defense for this legislation. I rep- 
resent the Department of the Air Force for that purpose. 

I have a brief prepared statement. which I would like to present on 
behalf of the Department of Defense to this committee. 

The Federal Aviation Act of 1958 authorizes the head of any Gov- 
ernment department or other agency having jurisdiction over an air- 
port owned or operated by the Government to provide for the sale to 
any aircraft of fuel, oil, equipment, mechanical service, and shelter 
if such action is, by reason of an emergency, necessary to the continu- 
ance of such aircraft on its course to the nearest airport operated by 
private enterprise. 

There is a need for legislation which will provide authority for 
carefully regulated sales in certain circumstances where such sales 
would be definitely advantageous to the Government, yet a clear case 
of emergency, as required by the present law, does not exist. To fill 
this need, the proposed amendment would revise section 1107(b) of 
the act to authorize such sales in circumstances which would benefit 
the Government, as well as in emergencies. 

While the military services wish to restrict reimbursable supply 
transactions of this kind to a minimum, there are a number of situa- 
tions in which they would be clearly advantageous to the Government. 
For example, some of our oversea airbases, particularly those in re- 
mote island and polar areas, are regular points or alternates for civil 
air routes important to our national defense. Others may become 
such points in the future as new routes are developed. Operations to 
those points would seldom qualify as “emergencies” within the mean- 
ing of that term in the present law; nor would operational considera- 
tions permit confining sales to amounts necessary to get to the nearest 
commercial source, as is likewise required under existing law. The 
proposed change would both clear up these points for present civil 
use of our bases and facilitate development of future routes of im- 
portance to our national defense and U.S. civil aviation. 

The proposed legislation would also clarify authority for sales to 
air carriers operating under contract and charter with the U.S. Gov- 
emmment. An increasing amount of air transportation requirements of 
the Government are met by these types of operations. As routes and 
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areas for these operations expand, there is an ever-increasing need 
for logistics support from Government facilities. 

Still another advantage of the proposed legislation would be simpli- 
fication of authority and procedures for servicing aircraft from allied 
countries at U.S. Air Force bases while on joint air exercises and 
training flights. 

We also feel that reciprocal treatment for our own aircraft would 
be assured by amending the provisions of section 1107(b) of the Fed- 
eral Aviation Act to make them applicable to aircraft owned by, or 
registered in, any friendly foreign nation which authorizes comparable 
assistance to aircraft owned by, or registered in, the United States. 

Yo insure that Government agencies do not compete with commer- 
cial enterprise with respect to sales of the kind discussed and to 
facilitate the establishment of commercial supply sources where the 
demand would support them, a new subsection “(d)” is proposed for 
section 1107 of the act. The new subsection “(ad)” would prohibit 
sales under section 1107(b) of the items listed therein, if they are 
reasonably available from commercial sources. Further, whenever 
the present or anticipated traffic would support a commercial source, 
the department having jurisdiction over the facility would be directed 
to encourage the establishment of a commercial source, if the cireum- 
stances at the facility permit. 

There are a number of foreign bases jointly occupied by the United 
States and host government agencies or airlines. This is particularly 
true in Japan where most of the former Japanese airfields have been 
under U.S. jurisdiction and operations. With the growth of civil air 
operations at such bases, situations have arisen in which the supply 
function could not be assumed by commercial concerns unless certain 
U.S.-controlled pipelines and storage facilities could be utilized where 
space limitations and other considerations foreclose construction of 
duplicate facilities. In such circumstances the United States may 
relieve a burden on its own suppliers by permitting, where feasible, 
joint use of certain facilities. 

Careful safeguards have been provided in the proposed legislation 
to prevent any additional cost to the U.S. Government or unwarranted 
profit to a commercial enterprise in such circumstances. 

Occasions arise when it would be advantageous to the Government 
to allow commercial oil companies to operate Government petroleum 
storage and dispensing facilities and to supply Government-owned 
fuel through these facilities to their commercial accounts, repaying the 
Government either in cash or by reimbursement in kind. 

Such situations occur in locations where stores of Government- 
owned mobilization reserve fuel stocks must be maintained, but where 
normal consumption does not assure the required freshening of stocks. 
Rotation of such fuel for quality control purposes, normally required 
at considerable expense to the Government, could be accomplished in 
some instances at no cost to the Government under the proposed 
amendment. 

Further, there are cases in which it is economically preferable for 
the Government to accept commercially owned fuel at one location and 
repay it by replacement in kind at another location, in order to save 
the Government transportation costs. Legislative authority to enter 
into such arrangements is included in this bill by the proposed new 
subsection (e) of section 1107 of the act. 
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Enactment of this proposed legislation would result in no increased 
cost to the Government and in fact should result in savings where the 
cost of rotating and transferring fuel can be eliminated as outlined 
above. 

I appreciate this opportunity of appearing before this committee 
and shall be happy to answer any questions that its members may have 
on this bill. 

Senator Monroney. Thank you very much, Mr. Carter. 

As I understand it, this bill applies both on domestic and foreign 
bases ; is that correct? 

Mr. Carter. Yes, sir. 

Senator Monronry. To what companies do you now permit sales? 

Mr. Carter. What companies do we now permit sales to? 

Senator Monroney. In oversea operations ? 

Mr. Carrer. As of the present time, Senator, we are making sales 
insofar as civil airlines operating civil air traffic is concerned, to Korea 
National in Korea, Pan American in Alaska, TWA in Korea, until 
just recently we were servicing Scandinavian Air Service to Sonde- 
strom, and Trans-Canada, and two or three others which do not im- 
mediately come to mind. 

Now, insofar as other servicing is concerned, I would like to add 
that we are servicing a number of contract and charter aircraft, the 
names of which I most certainly do not have a complete record of. 

Senator Monroney. This is Logair you are talking about ? 

Mr. Carrer. It could be Logair. 

Senator Monroney. I have had some complaints from fixed-base 
operators about the Logair being almost completely supplied with 
fuel on bases which were only a few miles apart from commercial 
bases or where commercial facilities were readily available. These 
are U.S. bases and it would be very easy, of course, under this bill 

erhaps, to allow commercial facilities to be operated on such Logair 
oes so that this traffic, which is private in nature, under contract to 
the Government, would be supplied by the commercial operators. 

Mr. Carrer. Our policy in respect to that, Senator, is we definitely 
do not provide any service to aircraft where commercial facilities are 
available. Insofar as Logair is concerned, if you want to dwell on 
that particular point, that is, of course, actually an arm of the Air 
Force in that it 1s under the operational control of the Air Force and 
contracts with Logair are made on that basis. 

Now, if we are operating from a specific Air Force base with Logair, 
and the nature of their business requires them to go to another Air 
Force base, it would be most costly, extremely so, sir, to ask them to 
come down, discharge their cargo at an Air Force base and then go to 
another field 

Senator Monroney. It wouldn’t be very costly to allow commercial 
tank trucks to have access to such bases. 

Mr. Carrer. Tank trucks to the—— 

Senator Monronry. Access to the military bases where Logair 
serves. I cannot agree that the military has a right to go out' and 
contract for commercial carriers and then supply fuel at Government 
cost, avoiding all State and National taxes, for commercial operation. 
I think that you will probably find that many people in the commer- 
cial aviation business feel that this is a tax evasion in the first. place 
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where these Logair operators do have a right to untaxed gasoline 
bought in huge quantities and supplied to civilian aircraft. These 
are not military aircraft. 

Mr. Carrer. Under the terms of this bill which we are asking favor- 
able consideration of 

Senator Monroney. Under what law are you now engaging in this 
practice ? 

Mr. Carrer. I am real sorry you asked me that question, Senator, 
because I must confess that there is no law that permits it. I must 
confess that there is no law which says that we can sell fuel to either 
contract or charter carrier aircraft. 

Senator Monroney. This is not an emergency. operation ? 

Mr. Carter. No, sir; I must agree with you. 

Senator Monroney. I am perfectly in sympathy with the need 
for the sale of spare. parts, or mechanical service, or hydraulic fluids, 
or anything else at oversea bases where such is not otherwise obtainable 
in quality or quantity or where satisfactory service for the safety of 
the flight of our aircraft is difficult to find. But in the United States, 
with the growing dynamic civil aviation business, it is different. I 
understand you sell tires. Do you sell tires to these people ? 

Mr. Carrer. Not to my knowledge have we ever sold a tire except 
in the case of an emergency. 

Senator Monroney. Motors? 

Mr. Carrer. The same thing applies, as far as I know. 

Senator Monroney. Spare parts ? 

Mr. Carter. The same thing for that. 

Senator Monroney. But in the United States? 

Mr. Carter. In the United States only when it was necessary to get 
the aircraft off of a base at which it might have landed and with 
prior agreement by the company, to, that this is what they wanted 
done, it was an emergency, that they would send in their personnel 
and such to change it. 

Senator Monronry. Now, there is a tax in a great many States on 
aviation gas——— 

Mr. Carter. Yes, sir. 

Senator Monroney. Designed to support and maintain the civilian 
airfields to serve the civilian aircraft, and a national tax that doesn’t 
go into the aviation fund, unfortunately, for airport construction and 
maintenance, but which goes into the highway fund. The Federal 
Government is exempt from both taxes. 

Mr. Carter. Right. Well, Senator, I wish to make it quite clear 
that we have absolutely no desire to enter into competition with com- 
mercial enterprise, wherever it would be possible for them to provide a 
service, whatever it might be, and under the terms of its provision we 
would be better empowered to permit them to do just that in many 
cases. 

Senator Monroney. That is certainly true, and this is one of the 
fears that I have in this bill which makes a new reference to shelter 
and food, but I do feel that, as applies to the United States, where most 
of these commercial facilities near your Logair bases are reasonably 
accessible, sometimes only a few miles away, either a permission for a 
private commercial operation on a military base for the convenience of 
the Government and the convenience of the carrier should be made or 
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they should channel this business through, since it is not military 
traiiic. 

Mr. Carrer. Well, we would be extremely happy to consider at any 
time as legislation will permit, and any time the commercial operation 
wishes to move into a base to set up commercial operation for the 
benefit of any such traffic that might go through there; most happy to. 

Senator Monronry. Under the present law, prices for goods and 
services sold are based upon the fair market value prevailing locally as 
ascertained by the Department head. Prices for items enumerated in 
subsection (b) S. 576 would be based on what the Department head 
considers adequate reimbursement. The bill of course enlarges the 
scope of goods and services which the Government is authorized to 
furnish. Consequently, it is possible, for example, that additional 
personnel would be required to effectuate the purposes of this bill. 

I am concerned as to whether the wording “adequate reimburse- 
ment” might not be too ambiguous. For example, would prices reflect 
actual cost to the Government including additional personnel as re- 
ar irrespective as to whether they are less or exceed total market 
value 

Mr. Carter. I would certainly presume that this would be the case. 
Now, with particular emphasis on your question as to whether the 
words “adequate reimbursement” is adequate for the occasion, I would 
like to refer you to Mr. Minor, who isa lawyer Lam not. 

What is your opinion of that, Mr. Minor? 

Mr. Minor. Senator, we consider that the words “adequate reim- 
bursement” would mean full recapture of any cost to the United States. 
We naturally would not charge any profit on this. But the word “reim- 
bursement” by itself, in its common dictionary meaning, would cer- 
tainly mean you would get back anything you would put into it, I 
would think. I don’t see how we could sell anything at a loss under 
this. Wecertainly don’t regard it as such. 

Senator Monroney. I just wonder, “adequate reimbursement” 
would perhaps be based on the vast volume of Government purchasing 
which— What do you sell aviation gasoline for to Logair ? 

Mr. Carter. What do we sell it for? 

Senator Monroney. Yes. 

Mr. Carrer. We sell it to Logair at what is known as our standard 
price, and our standard price is the cost of the fuel plus any trans- 
eaters built in, plus administrative costs, and all that goes in to 

ay it down at the base, plus the servicing. This is a fixed figure, 
and it can vary from time to time. 

When I say it’s a fixed figure, I mean that it prevails for a specific 
period of time; but any time that anything in the economy disrupts 
it, brings about a necessary change one way or the other, it is re- 
studied and adjusted. It may change as much as three times a year. 

Senator Monroney. Well, approximately, give me a sample of 
your price. 

Mr. Carrer. Insofar as aviation gas is concerned, approximately 
at the moment about 21 cents a gallon. 

Senator Monronry. Twenty-one cents a gallon. As I said before, 
that reflects no State or Federal tax. 

Mr. Carter. That is correct; but I would like to point out, if I may, 
that this availability of Government fuel insofar as the Logair opera- 
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tion'is concerned, is also likewise reflected in the price for which we 
contract for such service. 

Senator Monroney. I realize that, but the Federal Government is 
not excused to use the instrument of tax avoidance, let us say, in order 
to beat down the rates that it pays for freight haulings in commercial 
aircraft. This is not a function of the military, it’s not permitted 
in other forms of transportation. 

Mr. Carrer. Well, 1 would certainly agree that that statement is 
true. 

Senator Monroney. In other words, on a contract for private car- 
riage abroad, for example, by Seaboard and Western, or Flying 
Tigers, do you furnish gasoline and oil, tax-exempt gas and oil for 
those carriers ? 

Mr. Carrer. Only if it becomes necessary by virtue of where they 
may have to come down and nonavailability of Government fuel. 

Senator Monroney. Thisisall right; I agree to that. 

Mr. Carter. No. 

Senator Monronry. I have no objection to that, when you are 
overseas and if your agreements permit that, but certainly it would 
seem to me that if this same purchase of transportation, on these 
types of things if they take off from a civilian airport, should not be 
less advantageous to them than if they chose to run off of McGuire or 
Dover or some place like that. 

Mr. Carrer. Senator, I didn’t come up here with the idea of de- 
fending a transportation requirement which is what Logair is. Again, 
I emphasize that I am not a lawyer, so I can’t rule on such things, 
but we have approached our General Counsel several times on this 
question of Logair and inasmuch as the aircraft are under the exclu- 
sive control of the Air Foree—— 

Senator Monroney. That is not the exclusive control, sir; those are 
not flown by military pilots, they are not flying according to military 
safety rules. They are not flying according to anything military ex- 
cept the cargo they are hauling happens to be military freight and 
they fly from one base to another in time of peace. 

Mr. Carrer. When I say “military control,” I wish to emphasize 
it this way: they are identified and under contract only to the military 
and fly only military routes, and if they were not in existence, I am 
told, according to our transportation personnel, it would be necessary 
for military aircraft, with military pilots and personnel, to be doing 
the same thing. 

Senator Monroney. That is correct, you can make that same excuse 
for running the railroads and the trucklines, if you didn’t have these 
available. But when you ship military freight out of this same base 
that goes by truck, I don’t think you tank the trucks, and I don’t 
think you furnish the lubricants at Government rates, tires, or other 
things. ; 

Mr. Carter. Well, you are right; I do feel, however, that there 1s 
a bit of difference here. Actually, in the operation, which, if I inter- 
pret correctly, let us assume that we have an operation, and I am ask- 
ing a hypothetical case, of course, but let’s assume that we have some- 
thing which must be taken out of Bolling Air Force Base or Andrews, 
either one; under your statement, we should require the aircraft that 
is going to make this lift to come down at Washington National, re- 
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fuel, then come into Bolling ‘across the river, or Andrews, which is 
just a short distance away, to pick up his freight. 

With the high density air patterns and such, quite frequently this 
is very impractical. 

Senator Monroney. There are such things as mobile fueling and it 
takes only the stroke of a pen and a policy statement, I think, to 


where this could be permitted. You have concessionaires, I presume, 
at Bolling, and at Andrews? 


Mr. Carrer. Outside of the fuel and oil servicing, you mean in other 
areas other than that, such as operating, let’s say, newsstands or 
something of that kind, or cleaning of trucks. Yes; there are con- 
cessionaires on bases. 

Senator Monroney. It seems to me that this is a policy that this 
committee, I feel, would like to see cleaned up. 

Mr. Carrer. Well, Senator, we would, too. This is one of the 
reasons we would like to see this legislation, because it would then 
give us something tangible to shoot at insofar as inviting the com- 
mercial operation to move into an Air Force base and take this 
business. Lord knows, we don’t want it; we do not want it, and I 
can truthfully make this statement, that we get no great kick, if we 
must use that term, in refueling the commercial aircraft. It’s a drain 
on our resources. We would much prefer to turn it over to a com- 
mercial operation if we could. 

But let ms make this point, if I may. We have had, and we are 
going to have considerably more as time progresses and jet flights be- 
come more popular. We have had request after request, please let us 
obtain jet fuel at this base or that base, and so on, and so forth, be- 
cause there is no commercial facility in that area that can, or will, 
service, and they will not provide it until such time as there is suffi- 
cient traflic into the area to make it profitable. In most cases we 
have had to turn it down. We had no alternative under existing leg- 
islation but to do so. 

I would like to make one more point very clear. In the areas where 
we have been serving civil airlines, it is only because there is absolutely 
nothing else that can be done, either the flight does not start and 
terminate, or we provide the fuel. It is as simple as that. 

Senator Monroney. That is true in your airline work, particularly 
overseas, but it is certainly not the case in Logair, and I would like 
to have you furnish this committee, if it is convenient—I don’t want 
a lot of research work, but on the statistics that are readily obtain- 
able—the annual volume of your present sales abroad and domestic. 

Mr. Carrer. I think we could do this. 

Senator Monronry. And if obtainable without great research the 
amount of gasoline and lubricant sales and parts sales under the 
Logair program. 

Mr. Carrer. All right, sir. I will attempt to get such information 
and supply it for you. 

(The information referred to is as follows :) 


DEPARTMENT OF THE AIR FORCE, 
Washington, April 22, 1960. 
Hon. A. S. MtkE MONRONEY, 
Chairman, Subcommittee on Aviation, Committee on Interstate and Foreign 
Commerce, U.S. Senate. 


Deak Mr. CHAIRMAN: This is in response to the request you made for addi- 
tional information during the course of hearings on April 8, 1960, on S. 576, 
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86th Congress, a bill to amend section 1107 of the Federal Aviation Act of 1958 
to authorize the sale of goods and services by any department or independent 
establishment te the owner of an aircraft or his agent in an emergency, and for 
other purposes. 

The average monthly volume of fuel and oil sold to operators of civilian 
aircraft (civil, charter, and contract, including Logair) is currently running 
at $785,000. The Logair portion averages approximately 43 percent or $337,550. 

More research is necessary to determine the sales of parts and other supplies. 
It is anticipated that this remaining information can be furnished b ythe end 
of this month. 

Sincerely yours, 
Harotp P. SPARKS, 
Colonel, USAF, Deputy Director 
(For and in the absence of Thomas C. Musgrave, Jr., Major General, USAF, 
Director, Legislative Liaison). 


DEPARTMENT OF THE AIR FORCE, 
Washington, May 13, 1960. 
Hon. A. 8S. Mike MONRONEY, 
Chairman, Subcommittee on Aviation, Committee on Interstate and Foreign 
Commerce, U.S. Senate. 

DeaR Mr. CHAIRMAN: Set out below is information concerning Logair opera- 
tions you requested during the April 8, 1960, hearings on S. 576, 86th Congress, 
a bill to amend section 1107 of the Federal Aviation Act of 1958 to authorize the 
sale of goods and services by any department or independent establishment to 
the owner of an aircraft or his agent in an emergency, and for other purposes. 

During the calendar year of 1959, the Department of the Air Force furnished 
Logair operators the following : 


a ee I erred iene $19, 802 
eT ee a edi Sa satin tole cate hie pees aes pica epee igerckeass 20, 081 


The charges for spare parts included a 50-percent markup over the Air Force 
procurement cost. Labor was charged at the rate of $7.50 per hour. These parts 
and services were furnished in emergency cases only. 

Information requested concerning sales to civilian aircraft operators of fuel 
and oil was previously furnished to you by our letter of April 22, 1960. 

Sincerely yours, 
Colonel Sparks 
(For and in absence of General Musgrove). 

Senator Monroney. I don’t want you to make it a big project. We 
would like to know what purpose we are trying to achieve and what 
is the magnitude of the present involvement. 

Thank you very much for that information. 

This bill, I think, would require a little more testimony, and I am 
not going to close the hearings on this in order to give the fixed-base 
operators and others a chance to be heard, particularly as refers to our 
domestic situation. 

Thank you very much for your courtesy in appearing. 

The committee will stand in recess subject to the call of the Chair. 

(Whereupon, at 12:35 p.m., the subcommittee was adjourned, to re- 
convene at the call of the Chair.) 

(The following letter was subsequently submitted for the record :) 


NATIONAL AVIATION TRADES ASSOCIATION, 
Washington, D.C., April 16, 1960. 
Hon. A. 8S. Mike MONRONEY, 
Chairman, Aviation Subcommittee, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D.C. 


Dear SENATOR Monronex: NATA favors the declared objectives of S. 576 
since its enactment would simplify and expedite the operation of aircraft in 


sit 
gel 
ex] 
leg 
not 


rer 
rea 


leg 
ing 


Go 


con 


THE FEDERAL AVIATION ACT OF 1958 89 


situations which, while not of an emergency character, are almost semiemer- 
gencies, due to the fact that private enterprise facilities are not readily available. 

At the same time, NATA would like to see some limitations within which this 
expanded service would be justifiably rendered incorporated in the amending 
legislation for such sales as are to occur within the United States. NATA is 
not concerned about oversea situations. For instance, we would not like to 
see contract carriers or others landing at a military base with so little fuel 
remaining that the aircraft was unable to proceed to a civil airfield within a 
reasonable distance for necessary and normal servicing. 

NATA also believes that any services rendered under the provisions of this 
legislation should not be sold at less than the rates prevailing in the surround- 
ing area. This would minimize the incentive for operators to plan to arrive 
at a military base without the means to proceed on without servicing by the 
Government. 

NATA appreciates the opportunity provided by you and your committee to 
comment on this legislation. 

Respectfully yours, 


Rosert E. Monroe, Executive Director. 
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APPENDIX 





Civi, AERONAUTICS BOARD, 


Washington, February 19, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MaGnuson: This is in reply to your letter of January 23, 
1959, asking the Board for a report on S. 576, a bill “to amend section 1107 of 
the Federal Aviation Act of 1958 to authorize the sale of goods and services by 
any department or independent establishment to the owner of an aircraft or 
his agent in an emergency, and for other purposes. 

The bill would enlarge and make more flexible the authority of Government 
agencies under section 1107(b) of the Federal Aviation Act of 1958 to sell air- 
craft fuel, equipment, and other supplies and services to private aircraft opera- 
tors when not reasonably available from commercial sources. 

The legislation would not directly affect the responsibilities of the Board, 
inasmuch as the Board is not in a position to provide aircraft supplies or 
services, and under the circumstances we have no comment to offer on the 
proposed legislation. 

The Bureau cf the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 


JAMES R. Durrer, Chairman, 


THE SECRETARY OF COMMERCE, 


Washington, D.C., July 10, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: This letter is in reply to your letter dated January: 22, 
1959, requesting the views of the Department with respect to S. 576. This is a 
bill to amend section 1107 of the Federal Aviation Act of 1958 to authorize the 
sale of goods and services by any department or independent establishment to the 
owner of an aircraft or his agent in an emergency, and for other purposes. 

Since emergency sales of goods and services are already permitted under the 
act, the main effect of this bill would be to expand the provisions of section 1107 
of the Federal Aviation; Act of 1958 in three ways,.,It would eucourage-estab- 
lishment of additional supply seurces-along air routes where justified:, 4t would 
also allow department or agency heads to contract to sell, without. net. cost. te 
the United States, Government-owned refined petroleum. supplies under their 
jurisdiction on a cash or reimbursable-in-kind basis when. sucht;sale would mot 
interfere with their need for such supplies; contracts for usewf petroleum prod- 
uct sterage facilities would also be allowed. It would permi 
sales would benefit the United States. 

The provisions of this legislation would apply to U.S.-owned or -registered 
aircraft or to aircraft owned by or-registered in any friendly foreign nation 
which reciprocated in offering comparable assistance to aircraft owned by or 
registered in the United States. Protection to private enterprise is provided by 
a specific provision that‘prohibits Federal sales under the act if the required 
goods and services are reasonably available from commefeial-seurkes.’ 

It is our understanding that the changes'in the law which this bill utidertakes 
to effect are urged by and primarily for the benefit of the -Military: Establishment 
or air carriers operating under military contracts. ; Under these cireumstanceés, 
and since the additions and clarifications to the present law: which the-bill would 
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make would also possibly benefit civil aviation, this Department interposes no 
objection to enactment of S. 576. 
We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 
Sincerely yours, 
FREDERICK M. MUELLER, 
Acting Secretary of Commerce. 


JANUARY 27, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 576) to amend section 1107 of the Federal 
Aviation Act of 1958 to authorize the sale of goods and services by any depart- 
ment or independent establishment to the owner of an aircraft or his agent in 
an emergency, and for other purposes. 

The bill has been examined, but sinee the subjeet matter thereof its not related 
to any of the activities of the Department of Justice, we would prefer not to offer 
any comment concerning it. 


Sincerely yours, 
LAWRENCE FE, WALSH, 


Deputy Attorney General. 


FEDERAL AVIATION AGENCY, 
Washington, D.C., July 13, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, U.S. Senate, 
Washington, D.C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of January 23, 
1959, for a report on S. 576, a bill to amend section 1107 of the Federal Aviation 
Act of 1958 to authorize the sale of goods and services by any department or 
independent establishment to the owner of an aircraft or his agent in an emer- 
gency, and for other purposes. 

This bill would change the provisions of section 1107(b) of the Federal 
Aviation Act of 1958 to include Government sale of fuel and other enumerated 
items not reasonably available from commercial sources to aircraft owners in 
situations beneficial to the Government as well as in emergency situations. It 
would foster the creation of supply facilities at activities which demonstrate 
a need for them. Where beneficial, it would also permit Government agencies 
and instrumentalities to contract for the sale of Government owned refined 
petroleum supplies or for the use of fuel storage facilities on a cash or re- 
imbursable-in-kind basis. These provisions would apply to aircraft owned 
by or registered in friendly foreign nations which reciprocate comparable 
assistance. 

The Federal Aviation Agency strongly supports the changes in the law which 
this bill undertakes to effect. They would be extremely beneficial to civil and 
military aviation. It is noted with pleasure that subsection (g) provides a 
much needed flexibility in the depositing of funds to the credit of concerned 
appropriations. 

We have been advised by the Bureau of the Budget that it interposes no ob- 
jection to the submission of this letter to your committee. 

Sincerely yours, 
James T. Pye, Deputy 
(For E. R. Quesada, Administrator). 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., February 25, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 

Dear Mr. CHarrMAN: Further reference is made to your letter dated January 
22, 1959, acknowledged January 23, enclosing a copy of 8S. 576. 86th Congress, 
entitled “A bill to amend section 1107 of the Federal Aviation Act of 1958 to 
authorize the sale of goods and services by any department or independent 
establishment to the owner of an aircraft or his agent in an emergency, and 
for other purposes.” 
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Subsection 1107(b) of the Federal Aviation Act of 1958, as presently con- 
stituted, authorizes the sale of supplies or services to privately owned aircraft 
only in emergencies, and requires such sales to be made at the fair market value 
prevailing locally as ascertained by the head of the department or establish- 
ment having jurisdiction over the airport. Under subsections 1107(b) and 
1107(c), as proposed by S. 576, such sales would also be authorized, at prices 
which the head of the department considers adequate reimbursement for the 
items sold, whenever they would benefit the United States. In view of the ex- 
tension of services under the proposed subsection 1107(b) it appears possible 
that an additional burden may be placed on those supplying the goods and 
services to the point where an increase in personnel may become necessary to 
carry out the purposes of the bill. Under these circumstances, therefore, it 
would seem proper that the head of the department or establishment, when 
fixing the prices to be charged, should include such charges as he may deem 
sufficient to cover all costs of handling the goods or services rendered. How- 
ever, in requesting introduction of this legislation the Secretary of the Air 
Force failed to indicate that adequate reimbursement for supplies and services, 
as prescribed by the proposed subsection 1107(c), would be based upon, and 
include, all costs to the United States. Whether prices charged for the sup- 
plies and services specified in the bill should be based on cost, irrespective of 
whether such costs reflect, exceed, or are less than, prevailing local market 
value of the supplies and services furnished, on market value, or on a com- 
bination of these or other factors would appear to be a question of policy on 
which we express no opinion. However, it is suggested that appropriate lan- 
guage be inserted in the proposed subsection 1107(c) to avoid possible mis- 
interpretation of the congressional intent with respect thereto. 

It is noted that subsection 1107(g) would direct that amounts received for 
sales and services under subsections (b) through (f), except as otherwise pro- 
vided by law, be credited to the current applicable appropriation, fund, or 
aecount and te used for many purpose for which such appropriation, fund, or 
account may be used. In the event it is intended that sale prices continue to 
be based on local market value or on other criteria whereby the Government 
may reasonably be expected toe recover more than cost, the authorization to 
credit total proceeds from such sales to existing appropriations would represent 
a departure from the requirement under subsection 1107(b) of the Federal 
Aviation Act of 1958 as presently constituted, whereby amounts received in 
excess of cost are required to be credited to miscellaneous receipts, and would, 
of course, result in augmentation of the credited appropriation to the extent 
that sale proceeds exceeded the cost to the Government of the items sold. We 
are unable to estimate whether such excess may reasonably be expected to 
accrue under the proposed legislation as presently written and, in view thereof, 
we offer no recommendation on abandonment of the present requirement that 
receipts from sales in excess of costs be credited to miscellaneous receipts. 

We do not anticipate that any serious accounting difficulties will arise under 
the amendments proposed by S. 576 and, other than the suggestions for clari- 
fication set out above, we offer no comments relative to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


GENERAL SERVICES ADMINISTRATION, 


Washington, D.C., June 29, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: Your letter of January 23, 1959, asked for comments 
concerning 8. 576, to amend section 1107 of the Federal Aviation Act of 1958 to 
authorize the sale of goods and services by any department or independent 
establishment to the owner of the aircraft or his agent in an emergency, and 
for other purposes. 

You are advised that this Administration has no objection to 8. 576 as drawn. 


The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 
Sincerely yours, 


FRANKLIN FLOETE, Administrator. 
61534— 60-7 
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[Civil Aeronautics Board proposed legislation sent to Congress Jan. 27, 1959] 
S. 1542 


A BILL To amend the Federal Aviation Act of 1958, so as to authorize the imposition of 
civil penalties in certain cases; and to increase the monetary amount of fines for 
violation of the criminal provisions 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 901(a) of the Federal 
Aviation Act of 1958 is amended to read: 


“Crvi PENALTIES 
“SAFETY, ECONOMIC, AND POSTAL OFFENSES 


“Sec. 901. (a) (1) Any person who violates (A) any provision of titles II, 
IV, V, VI, VII, or XII of this Act, or any rule, regulation, or order issued 
thereunder, or under section 1003(i), or any term, condition or limitation of any 
permit or certificate issued under title IV, or (B) any rule or regulation issued 
by the Postmaster General under this Act, shall be subject to a civil penalty of 
not to exceed $1,000 for each such violation. If such violation is a continuing 
one, each day of such violation shall constitute a separate offense: Provided, 
That this subsection shall not apply to members of the Armed Forces of the 
United States, or those civilian employees of the Department of Defense who 
are subject to the provisions of the Uniform Code of Military Justice, while 
engaged in the performance of their official duties; and the appropriate mili- 
tary authorities shall be responsible for taking any necessary disciplinary 
action with respect thereto and for making to the Administrator or Board, as 
appropriate, a timely report of any such action taken. 

“(2) Any such civil penalty may be compromised by the Administrator in the 
ease of violations of titles III, V, VI, or XII, or any rule, regulation, or order 
issued thereunder, and by the Board in the case of violations of titles IV and 
VII, or any rule, regulation, or order issued thereunder, or under section 1002 (i), 
or any term, condition, or limitation of any permit or certificate issued under 
title IV, or the Postmaster General in the case of regulations issued by him. The 
amount of such penalty, when finally determined, or the amount agreed upon 
in compromise, may be deducted from any sums owing by the United States to 
the person charged.” 

Sec. 2. That section 902(a) of the Federal Aviation Act of 1958 is amended to 


read: 
“CRIMINAL PENALTIES 


“GENERAL 


“Sec. 902. (a) Any person who knowingly and willfully violates any provi- 
sions of this Act (except titles III, V, VI, VII, and XII), or any order, rule, or 
regulation issued under any such provision or any term, condition, or limitation 
of any certificate or permit issued under title IV, for which no penalty is other- 
wise provided in this section, shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be subject for each offense to a fine of not less than $100 
and not more than $5,000. If such violation is a continuing one, each day of 
such violation shall constitute a separate offense.” 


STATEMENT OF PURPOSE AND NEED FOR PROPOSED LEGISLATION 
(S. 1542) 


A BILL To amend the Federal Aviation Act of 1958, so as to authorize the imposition of 
civil penalties in certain cases; and to increase the monetary amount of fines for 
violation of the criminal provisions 


The purpose of that part of the proposed amendment which authorizes the 
imposition of civil penalties in certain cases is to provide a statutory tool for the 
more effective enforcement of the provisions of title IV of the Federal Aviation 
Act and of the Board’s economic orders and regulations issued thereunder and 
under section 1002(i) of the act. At the present time violations of these provi- 
sions are subject to criminal prosecution under section 902(a) of the act. This 
sanction is an effective deterrent in serious cases involving knowing and willful 
violations. With respect to many cases of minor infractions, violations of a 
less serious nature, and actions falling short of knowing and willful miscon- 
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duct, the conventional criminal proceedings are either too drastic, too cumber- 
some, or altogether inappropriate. It is in acting upon these less serious but 
more numerous Violations that the Board believes it could avail itself of the 
remedy of civil penalty in a constructive manner toward improving the en- 
forcement program. 

The availability of the remedy of civil penalty would enable the Board to at- 
tack violations speedily and avoid situations such as have existed in the past 
where offenders have been able to persist in violations during the time required 
to prosecute a formal proceeding or court action. 

The availability of the remedy of civil penalty would afford an adequate 
remedy as a substitute for criminal action except in serious cases where willful 
and knowing violations involving the necessary degree of criminal responsibility 
may be established. Moreover, the imposition of civil penalty would, in many 
cases, have a salutary effect comparable to that of criminal penalties without 
subjecting the offender to the serious stigma which follows imposition of criminal 
penalties. 

The modifications proposed in existing section 901(a) of the act have been 
drafted primarily for the purpose of making available this additional sanction. 
In regard to section 902(a), such changes have been made to preserve the 
effectiveness and applicability of the criminal penalties as are made necessary 
in view of the amendment of section 901(a). 

It is also proposed (1) to add to section 901(a) a provision, that if the 
violation is a continuing one, each day of the violation shall constitute a separate 
offense, and (2) to amend section 902(a) to increase the monetary amount of 
fines which may be imposed thereunder. 

The amendment of section 901(a) to provide that each day of violation shall 
constitute a separate offense is believed desirable in the interest of effective 
enforcement of the civil penalty procedure. Section 902(a) already contains 
such a provision with regard to criminal violations. 

With respect to the proposal to increase the monetary amounts of the fines 
which may be imposed for violation of the criminal provisions, the Board feels 
that the current provisions are no longer adequate. Knowing and willful viola- 
tions of the Civil Aeronautics Act are serious offenses for which there should 
be a more effective deterrent than the present maximum of $500 for the first 
offense. Likewise, it is suggested that repeated offenses should carry a higher 
penalty than the $2,000 fine now specifiec as the maximum, and that there should 
be a mandatory minimum fine in all cases. 

Accordingly, the attached draft incorpori:cs (1) amendments to authorize the 
Board to impose civil penalties in additional cases, (2) amendment of section 
901(a) to provide that each day of violation shall constitute a separate offense, 
and (3) amendment of section 902(a) to provide for the imposition of a manda- 
tory minimum fine of $100, with a maximum of $5,000 both for the first offense 
and for each subsequent offense. 

There is attached an analysis of the proposed amendments and a comparison 
of the proposed amendments with existing law. 


ANALYSIS OF PROPOSED AMENDMENTS TO SECTIONS 901(a) (1) AND 902(a) OF THE 
FEDERAL AVIATION AcT OF 1958 


The Federal Aviation Act as now written authorizes the imposition of a civil 
penalty not to exceed $1,000 for each violation of— 
1. Any provision of title III (powers and duties of administrator). 
2. Any provision of title V (nationality and ownership of aircraft). 
Any provision of title VI (safety regulation). 
Any provision of title VII (aircraft accident investigation). 
Any provision of title XII (security provisions). 
6. Any rule, regulation, or order issued under titles III, V, VI, VII, and 
il, 
7. Any rule or regulation issued by the Postmaster General under the 
act. 
The act further provides that any such civil penalty may be compromised by 
the Administrator in the case of violations of titles III, V, VI, or XII, or any 
rule, regulation, or order issued thereunder, and by the Board in the case of 
violations of title VII, or any rule, regulation, or order issued thereunder, or 
by the Postmaster General in the case of regulations issued by him. 
There has been added, and this is the principal purpose of the bill, language 
to make persons violating the provisions of title IV (air carrier economic regula- 
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tions) of the act, and orders, rules, and regulations of the Civil Aeronautics 
Board issued thereunder, or violating any term, condition, or limitation of any 
permit or certificate issued under title IV, subject to a civil penalty of not to 
exceed $1,000. Air carriers violating Civil Aeronautics Board orders under sec- 
tion 1002(i) of the act will likewise be subject to such civil penalty. The power 
to compromise such penalties is also included in the proposed bill. In addition, a 
provision has been added to section 901(a), similar to that already contained in 
section 902(a), that if the violation is a continuing one, each day of such viola- 
tion shall constitute a separate offense. 

The amendment to section 902(a) has two aspects. The first is for the pur- 
pose of preserving the existing law. Under that section as it exists today, a know- 
ing and willful violation of certain titles of the act, including title IV, and of 
orders, rules, regulations, certificates, and permits issued thereunder, are made 
misdemeanors, but only in those cases where no penalty is otherwise provided by 
the act. Since the proposed amendment to section 901(a) provides civil penal- 
ties for violations of title IV, the proposed amendment to section 902(a) to refer 
to penalties provided “in this section” is necessary in order to continue knowing 
and willful violations as criminal offenses. 

The second aspect of the revision of section 902(a) is to increase the mone- 
tary amount of fines imposed for the violation of the criminal provisions so as 
to more effectively deter knowing and willful violations of the Federal Aviation 
Act. Therefore, provision is made for the imposition of a mandatory minimum 
fine of $100, with a maximum of $5,000 both for the first offense and for each 


subsequent offense. 
COMPARISON WITH EXISTING LAW 


TITLE [X—PENALTIES 
CIvIL PENALTIES 
SAFETY, ECONOMIC, AND POSTAL OFFENSES 


Sec. 901. (a) (1) Any person who violates (A) any provision of titles IIT, 
IV, V, VI, Vil, or XII of this Act, or any rule, regulation, or order issued there- 
under, or under section 1002(i), or any term, condition, or limitation of any per- 
mit or certificate issued under title IV, or (B) any rule or regulation issued by 
the Postmaster General under this Act, shall be subject to a civil penalty of not 
to exceed $1,000 for each such violation. If such violation is a continuing one, 
each day of such violation shall constitute a separate offense: Provided, That this 
subsection shall not apply to members of the Armed Forces of the United States, 
or those civilian employees of the Department of Defense who are subject to the 
provisions of the Uniform Code of Military Justice, while engaged in the per- 
formance of their official duties: and the appropriate military authorities shall 
be responsible for taking any necessary disciplinary action with respect thereto 
and for making to the Administrator or Board, as appropriate, a timely report 
of any such action taken. 

(2) Any such civil penalty may be compromised by the Administrator in the 
ease of violations of titles ITI, V, VI, or XII, or any rule, regulation, or order 
issued thereunder, and by the Board in the case of violations of titles IV and 
VII, or any rule, regulation, or order issued thereunder, or under section 1002 (i), 
or any term, condition, or limitation of any permit or certificate issued under 
title IV, or the Postmaster General in the case of regulations issued by him. The 
amount of such penalty, when finally determined, or the amount agreed upon in 
compromise, may be deducted from any sums owing by the United States to the 
person charged. 

CRIMINAL PENALTIES 


GENERAL 


Sec. 902. (a) Any person who knowingly and willfully violates any provi- 
sions of this Act (except titles III, V, VI, VII, and XII), or any order, rule, or 
regulation issued under any such provision or any term, condition, or limitation 
of any certificate or permit issued under title IV, for which no penalty is other- 
wise provided in this section, shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be subject for each offense to a fine of not less than $100 
and not more than $5,000. If such violation is a continuing one, each day of such 
violation shall constitute a separate offense. 
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DEPARTMENT OF THE AIR FORCE, 
Washington, August 29, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 

DEAR Mr. CHAIRMAN: Reference is made to your request for the views of the 
Department of Defense with respect to S. 1542, 86th Congress, a bill to amend the 
Federal Aviation Act of 1958, so as to authorize the imposition of civil penalties 
in certain cases ; and to increase the monetary amount of fines for violation of the 
criminal provisions, ‘ The Secretary of Defense has delegated to this Department 
the responsibility for expressing the views of the Department of Defense. 

S. 1542 would amend section 901(a) (civil penalties) and secion 902(a) (crim- 
inal penalties) of the Federal Aviation Act of 1958. These sections apply to 
civil violations. The amendment to 901(a) would authorize the imposition of 
civil penalties in certain cases and provide a statutory tool for the more effec- 
tive enforcement of title IV of the act and of the Civil Aeronautics Board’s 
economic orders and regulations issued under the provisions of title IV and 
section 1002(i) of the act. The amendment to 902(a) would increase the mone- 
tary amount of fines which may be imposed for violation of the criminal pro- 
visions of the act. 

The provision in section 901(a)(1) providing “that this subsection shall not 
apply to members of the Armed Forces of the United States, or those civilian 
employees of the Department of Defense who are subject to the provisions of the 
Uniform Code of Military Justice, while engaged in the performance of their 
official duties; * * *,” assures the necessary protection to the missions and 
functions of the services and the Department of Defense. 

It is pointed out that title III of the Federal Aviation Act of 1958 provides for 
the issuance of air traffic rules and regulations, as well as airspace rules. Ac- 
eordingly, the omission of title III from page 1, line 8 of the bill appears unde- 
sirable and uiworkable. It would appear that this omission is merely a typo- 
graphical error, and that title II was erroneously substituted for title III. It 
is recommended that the bill be corrected as suggested. 

Subject to the above, the Department of Defense interposes no objection to 
the enactment of S. 1542. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 


P. B. TayLor, 
Assistant Secretary of the Air Force. 


THE SECRETARY OF COMMERCE, 


Washington, D.C., December 11, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, Wash- 
ington, D.C. 


DeaR Mr. CHAIRMAN: This is in response to your letter of March 26, 1959, re- 
questing the views of this Department with respect to S. 1542, a bill to amend the 
Fereral Aviation Act of 1958, so as to authorize the imposition of civil penalties 
in certain cases; and to increase the monetary amount of fines for violation of 
the criminal provisions. 

The main purpose of this bill is to provide language to authorize imposition of 
civil penalties for violation of ttle IV (“Air Carrier Economic Regulation’) of 
the Federal Aviation Act. At present such violations are subject to criminal 
prosecution under section 902(a) of the act. This legislation also provides 
statutory authority for more effective enforcement of the economic orders and 
regulations issued by the Civil Aeronautics Board under section 1002(i) of the 
Federal Aviation Act. 

The Department has no objection to the proposed legislation. Enactment of 
8. 1542 would allow imposition of substantially increased civil penalties for 
violation of the Federal Aviation Act or rules and regulations issued under its 
authority by either the Federal Aviation Agency, the Civil Aeronautics Board, 
or the Postmaster General. The Department feels that S. 1542 prescribes crimi- 
nal penalties severe enough to deter willful violation while at the same time pro- 
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viding for compromise of any such penalty in order to allow leniency where 
justified. 

The Department agrees with the further purpose of S. 1542 in authorizing im- 
position of civil penalties for certain violations of title IV and Board orders and 
regulations to replace the present liability for criminal prosecution for such 
violations. It would appear that administration of the less serious but necessary 
enforcement proceedings under the act could be carried out more efficiently under 
a civil penalty procedure rather than under the more formal and slower pro- 
ceedings necessary under prosecution for criminal violations of either the act 
or Board orders and regulations. 

We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Puiuip A. RAy, 
Acting Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., June 19, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1542) to amend the Federal Aviation Act 
of 1958, so as to authorize the imposition of civil penalties in certain cases; and 
to increase the monetary amount of fines for violation of the criminal provisions. 

Section 901 of the Federal Aviation Act of 1958 (49 U.S.C. 1471) authorizes 
the imposition of civil penalties in certain cases. The bill would amend section 
901 to add to the list of acts subject to civil penalties under the section viola- 
tions of title IV dealing with air carrier economic regulations, violations of title 
II dealing with the organization of the Civil Aeronautics Board, and violations 
of section 1002(i1) (49 U.S.C. 1482(i)) empowering the Board to establish 
through service and joint fares, rates, and charges. 

Section 902 of the act (49 U.S.C. 1472) provides as penalty for violations cov- 
ered by section 901 a fine of not more than $500 for a first offense and a fine of 
not more than $2,000 for any subsequent offense. The bill would amend section 
902 so as to change this fine for each offense thereunder to not less than $100 
and not more than $5,000. 

The Department of Justice would have no objection to the enactment of the 
measure. It is believed, however, that the form of the bill should be amended in 
one respect. 

While the proposed amendment of section 901(a) (1) includes title II, the pro- 
posed amendments of sections 901(a)(2) and 902(a) omit that title. On the 
other hand, title III is included in the proposed amendments of the latter sections 
but omitted from section 901(a) (1). 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE FE. WALSH, 
Deputy Attorney General. 


FEDERAL AVIATION AGENCY, 
Washington, D.C., May 19, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in reply to your letter of March 26, 1959, re- 
questing the views of this Agency on S. 1452, a bill to amend the Federal Avia- 
tion Act of 1958, so as to authorize the imposition of civil penalties in certain 
sases ; and to increase the monetary amount of fines for violation of the criminal 
provisions. 

The proposal would amend section 901(a) of the Federal Aviation Act of 1958 
to make civil penalties applicable to violations of economic regulations issued by 
the Civil Aeronautics Board under title IV of the Federal Aviation Act of 1958 
and to violations of section 1002(i) dealing with the establishment of through 
air transportation service. In addition, S. 1542 would amend section 902(a), 
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dealing with criminal penalties to decrease the minimum fine assessable from 
$500 to $100 and to increase the maximum fine from $2,000 to $5,000. 

The proposed bill appears to contain a drafting error in that title II was in- 
advertently inserted instead of title LII. It is recommended, therefore, that the 
Roman numeral “II” appearing after the word “titles” in line 8, page 1, of the 
proposed bill be changed to Roman numeral “III.” 

Subject to this amendment, the Federal Aviation Agency interposes no objec- 
tion to the enactment of 8S. 1542. 

The Bureau of the Budget has advised that it interposes no objection to the 
submission of this letter to your committee. 

Sincerely yours, 


E. R. QuEsabDA, Administrator. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 24, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 


DEAR Mr. CHAIRMAN: Further reference is made to your letter of March 26, 
1959, acknowledged on March 30, requesting the comments of the General 
Accounting Office concerning S. 1542, 86th Congress, 1st session, entitled “A 
bill to amend the Federal Aviation Act of 1958, so as to authorize the imposition 
of civil penalties in certain cases: and to increase the monetary amount of fines 
for violation of the criminal provisions.” 

In our report on audit of the Civil Aeronautics Board dated October 1955, 
copies of which were forwarded to your committee, we called attention to the 
fact that during the past several years the Board has sponsored legislation 
authorizing it to impose civil penalties for violations of its economic regulations, 
We concurred in such view and, accordingly, recommended favorable considera- 
tion of such legislation by the Congress. We know of no reason why such 
authority should not extend to other areas of the Board’s functions under the 
act. 

Since we have no special information or knowledge as to the need for or 
desirability of that portion of the bill proposing to increase the amount of fines 
for violation of the criminal provisions, we have no recommendation to make with 
respect to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., June 22, 1959. 


IMs 


Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: Your letter of March 26, 1959, requests comments on the 
following proposed legislation : 

S. 1542, a bill to amend the Federal Aviation Act of 1958, so as to authorize 
the imposition of civil penalties in certain cases, and to increase the mone- 
tary amount of fines for violation of the criminal provisions. 

8. 1553, a bill to amend the Federal Aviation Act of 1958 to provide for the 
regulation of rates and practices of air carriers and foreign air carriers in 
foreign air transportation, and for other purposes. 

S. 1554, a bill to amend the Federal Aviation Act of 1958 so as to authorize 
the Civil Aeronautics Board to regulate the depreciation accounting of air 
carriers. 

These bills amend various sections of the Federal Aviation Act of 1958 having 
to do with the regulation of civil air carriers. 

Under its statute (63 Stat. 383: 40 U.S.C. 481), GSA is interested in transpor- 
tation and traffic management as a user of transportation services. Further, 
in this statutory role, GSA has the duty of representing the executive agencies in 
proceedings before State and Federal regulatory bodies. 

From this viewpoint S. 1542 does not sufficiently concern GSA’s mission to 
warrant an expression of opinion on the merits of the proposed legislation. 
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S. 1553 and S. 1544 propose to increase the authority of the Civil Aeronautics 
Board governing the regulation of depreciation accounting and of rates and 
practices of air carriers and foreign air carriers, respectively. Such matters 
directly affect the availability of carrier services and the construction of rates 
and charges paid by users of such services. GSA feels that the two bills, which 
provide for expanding the jurisdictional and procedural powers of the Board, 
would benefit users of air transportation services. 

Accordingly, GSA favors the enactment of S. 1553 and S. 1554. 

The Bureau of the Budget has advised that they have no objection to the 
submission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington, D.C., June 15, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Drar Mr. CHAIRMAN: Reference is made to your request for the views of this 
Department with respect to S. 1542, a bill to amend the Federal Aviation Act of 
1958, so as to authorize the imposition of civil penalties in certain cases; and to 
increase the monetary amount of fines for violation of the criminal provisions. 

This measure would amend section 901(a) of the Federal Aviation Act of 1958 
(49 U.S.C. 621) under which, among other things, the Postmaster General may 
impose civil penalties of not to exceed $1,000 for violation of any rule or regula- 
tion issued by him under that act, to provide that if such violation is a con- 
tinuing one, each day of such violation shall constitute a separate offense. The 
Postmaster General’s authority to compromise such fines is continued as at 
present. 

The bill would also increase the criminal penalties which may be imposed 
under section 902(a) of said act (49 U.S.C. 622) to a maximum of $5,000, in 
lieu of the present maximum of $500 for the first offense and $2,000 for subse 
quent offenses. 

This Department has no recommendation to make with respect to the enact- 
ment of this legislation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the committee. 

Sincerely yours, 
BH. O. SESSIONS, 
Deputy Postmaster General. 


[Civil Aeronautics Board proposed legislation sent to Congress Jan. 27, 1959] 
S. 1544 


A BILL To amend the Federal Aviation Act of 1958 in order to (1) assure for the Civil 
Aeronautics Board independent participation and representation in court proceedings, 
(2) provide for review of nonhearing Board determinations in the courts of appeals, 
and (3) clarify present provisions concerning the time for seeking judicial review 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That Section 1006 of the Federal Aviation 

Act of 1958 is amended to read as follows: 


“JUDICIAL REVIEW OF ORDERS 
“ORDERS OF BOARD AND ADMINISTRATOR SUBJECT TO REVIEW 


“Sec. 1006. (a) Any final order issued by the Board or Administrator under 
this Act, except any order in respect of any foreign air carrier subject to the 
approval of the President as provided in section 801 of this Act, shall be subject 
to review by the courts of appeals of the United States or the United States 
Court of Appeals for the District of Columbia Circuit upon petition, filed within 
sixty days after the entry of such order, by any person disclosing a substantial 
interest in such order. The time within which a petition for review is to be 
filed shall be computed from the entry of the order complained against or, if 
one or more persons timely petition the Board or Administrator for reconsidera- 
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tion of such order in accordance with rules of the Board or Administrator, as 
the case may be, permitting petitions for reconsideration, from the entry of the 
order disposing of the petition for reconsideration. 


“VENUE 


“(b) A petition under this section shall be filed in the court for the circuit 
wherein the petitioner resides or has his principal place of business or in the 
United States Court of Appeals for the District of Columbia Circuit. 


“NOTICE TO BOARD OR ADMINISTRATOR; FILING OF TRANSCRIPT 


“(e) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Board or Administrator by the clerk of the court; and the Board cr Adminis- 
trator shall thereupon certify and file in the court a transcript of the record, if 
any, upon which the order complained of was entered, as provided in section 
2112 of Title 28, United States Code. 


“POWER OF COURT 


“(d) (1) Upon transmittal of the petition to the Board or Administrator, the 
court shall have exclusive jurisdiction to affirm, modify, or set aside the order 
complained of, in whole or in part, and if need be, to order further proceedings 
by the Board or Administrator. Upon good cause shown, interlocutory relief 
may be granted by stay of the order or by such mandatory or other relief as 
may be appropriate: Provided, That no interlocutory relief may be granted 
except upon at least five days’ notice to the Board or Administrator. 

“(2) Petitions to review orders of the Board reviewable under this section, 
unless determined on a motion to dismiss the petition, shall be heard in the 
eourt of appezls upon the record of the pleadings, evidence adduced, and pro- 
ceedings before the Board when the Board has in fact held a hearing whether 
or not required to do so by law. Where the Board has held no hearing prior to 
the taking of the action of which review is sought by the petition, the Court of 
Appeals shall determine whether a hearing is required by law. After such 
determination, the Court shall (i) where a hearing is required by law, remand 
the proceedings to the Board for the purpose of holding a hearing; (ii) where 
a hearing is not required by law, pass upon the issues presented when it appears 
from the proceedings before the Board and the pleadings and affidavits filed by 
the parties that no genuine issue of material fact is presented; and (iii) where 
a hearing is not required by law, and a genuine issue of material fact is 
presented, transfer the proceedings to a United States district court for the 
district where the petitioner or any petitioner resides or has its principal office 
for hearing and determination as if such proceedings were originally initiated 
in the district court. The procedure in such cases in the United States district 
courts shall be governed by the Federal Rules of Civil Procedure. 


“FINDINGS OF FACT CONCLUSIVE 


“(e) The findings of facts by the Board or Administrator, if supported by 
substantial evidence, shall be conclusive. No objection to an order of the 
Board or Administrator shall be considered by the court unless such objection 
shall have been urged before the Board or Administrator or, if it was not so 
urged, unless there were reasonable grounds for failure to do so. 


“CERTIFICATION OR CERTIORARI 


“(f) The judgment and decree of the court affirming, modifying, or setting 
aside any such order of the Board or Administrator shall be subject only to 
review by the Supreme Court of the United States upon certification or certiorari 
as provided in section 1254 of Title 28, United States Code. Either the Solicitor 
General or, in cases involving its orders, the Board, or a party to the review pro- 
ceeding in the court of appeals may file a petition for writ of certiorari.” 

i Sec. 2. Section 1008 of the Federal Aviation Act of 1958 is amended to read ag 
Ollows : 


“PARTICIPATION IN COURT PROCEEDINGS 


“Src. 1008. (a) Upon request of the Attorney General, the Administrator shall 


have the right to participate in any proceeding in court under the provisions 
of this Act. 
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“(b) Proceedings instituted by the Board pursuant to sections 1004 and 
1007(a) of this Act shall be conducted under the direction, control and respon- 
sibility of the Board, with the right in the Board to request and obtain, if desired, 
the assistance of the appropriate district attorney of the United States as 
provided in section 1007(b). The Board shall have the authority to appeal all 
decisions rendered in such proceedings, including the right to seek review by 
the Supreme Court of the United States in the same manner as provided by 
section 1006(f) of this Act in cases involving review of the Board’s orders, and 
the Attorney General may participate as of right in all such proceedings with 
the same rights of appeal. In all other court proceedings instituted by or against 
the Board, the Attorney General shall be responsible for and have charge and 
control of the interest of the Government. In such court proceedings, other than 
criminal proceedings, the Board may appear of right as a party thereto and 
be represented by its own counsel. The Attorney General shall not dispose of 
any noncriminal proceeding over the objection of the Board or of any other 
person granted leave to intervene therein, but said Board or intervenor or 
intervenors may prosecute, defend, appeal, or otherwise continue said proceed- 
ing unaffected by the action or nonaction of the Attorney General.” 


STATEMENT OF PURPOSE AND NEED FOR PROPOSED LEGISLATION 


(S. 1544) 


A BILL To amend the Federal Aviation Act of 1958 in order to (1) assure for the Civil 
Aeronautics Board independent participation and representation in court proceedings, 
(2) provide for review of nonhearing Board determinations in the courts of appeals, 
and (3) clarify present provisions concerning the time for seeking judicial review 


The purpose of the proposed amendment is to correct demonstrated deficiencies 
in the judicial review provisions governing the Board, to clarify them in certain 
respects, and to bring them into harmony with the statutory scheme for review 
applicable to most other comparable agencies. 

1. Existing law is susceptible to the interpretation that the Board’s right of 
participation and of independent representation through its own counsel in 
court proceedings involving the validity of its own orders is dependent upon 
the consent and acquiescence of the Attorney General.’ The working relation- 
ship between the Board and the Department of Justice in litigation matters 
generally has been satisfactory, so that practical problems rarely arise. How- 
ever, in some instances there have been conflicts of opinion on matters pertinent 
to pending Board litigation, with the result that the Board has been deprived of 
the opportunity in such situations of making its views known to the court. The 
proposed amendment would resolve difficulties of this nature by providing for 
participation as of right by both the Attorney General and the Board where it 
may become necessary because of differences in position. 

The Board’s proposal for independent participation and representation is no 
more than a reflection of the situation as it exists today with respect to com- 
parable Government agencies. Some agencies defend their orders in Federal 
courts other than the Supreme Court without any control by the Attorney 
General; * others, which are covered by the provisions of the Hobbs Act (5 U.S.C. 
1031 et seq.), continue under the general control of the Attorney General, but 
have the statutory right to appear and be represented as a separate party in 
the manner which the Board advocates.’ It is the Board’s opinion that the 
existence of a similar right in the Board is essential to a proper recognition 
of its status as an independent regulatory agency, and to assure that the Board 
at all times will be free to express its position in court concerning the proper 
interpretation of the statute which it administers. 





1Sec. 1008 of the act provides “Upon request of the Attorney General, the Board or 
Administrator, as the case may be, shall have the right to participate in any proceeding 
in court under the provisions of this act.” 

2 Agencies of this type are the Federal Trade Commission (15 U.S.C. 45(c) ; the Federal 
Power Commission (15 U.S.C. 717r, 717s; 16 U.S.C. 825, 825m(c)): the National Labor 
Relations Board (29 U.S.C. 160(e), 160(f)) ; and the Securities and Exchange Commission 
(15 U.S.C. 77i(a), 77vvv, 78y(a), 79(x). The Federal Communications Commission is 
in the same category with respect to actions for review of its orders brought under sec. 
402(b) of the Communications Act (47 U.S.C. 402(b)). 

?The Federal Communications Commission, where review is sought under sec. 402(a) 
of the Communications Act (15 U.S.C. 402(a)); the Secretary of Agriculture; the U.S. 
Maritime Administration, and the Federal Maritime Board; and the Atomic Energy Com- 
mission (see 5 U.S.C. 1032, 1038). The Interstate Commerce Commission long has had 


similar independence of participation and representation (28 U.S.C, 2322, 2325). 
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The foregoing reasons also support the Board’s proposal that existing law be 
amended to make clear that the Board may, on its own initiative, institute and 
fully prosecute all necessary court proceedings to compel compliance with the 
act and the Board’s actions taken thereunder, for it is of equal importance 
that independence of action on the part of the Board be assured in enforce- 
ment matters. The proposed amendment permits the Board to proceed inde- 
pendently or through the Attorney General in such cases, and provides that the 
Attorney General may, in any event, participate as of right. 

2. The review provisions of the Civil Aeronautics Act, now incorporated in 
the Federal Aviation Act, have been judicially interpreted to the effect that 
certain Board actions taken without an evidentiary record, such as regulations 
promulgated without evidentiary hearings, are directly reviewable, if at all, in 
the Federal district courts.‘ Since determinations of the Board are normally 
reviewable as orders by the courts of appeals, this interpretation has led to 
some uncertainty and confusion, which should be corrected. Appropriate cor- 
rective action has been taken with respect to similar problems of other agencies 
and departments within the coverage of the Hobbs Act, which act specifically 
provides that nonhearing determinations shall be reviewable in the courts of 
appeals (5 U.S.C.. 10387). 

The Board’s proposal is to substantially incorporate in relevant part pro- 
visions of the Hobbs Act on this point into the review provisions of the Fed- 
eral Aviation Act. The Board believes that the proposed amendment will not 
only alleviate the confusion and uncertainty as to the proper forum for review 
in these cases, but will also provide for more effective and expeditious review. 
The courts of appeals generally are more familiar with the Board’s func- 
tions, and cases before such courts generally are processed more quickly than 
those in the district courts. Since, under the Hobbs Act procedure, nonhearing 
cases are transferred to the district courts only in those instances where there 
is a genuine issue of material fact, delays incurred in the course of completing 
the review process should be minimized. 

This particular part of the amendment is specifically designed to cure the 
problem raised in the Arrow case, supra, where the court of appeals declined 
to review as “orders” Board regulations which were of general applicability and 
prospective effect. Under the amendment, regulations of this type which have 
immediate impact would be reviewable in a court of appeals. It is not designed 
to change or alter the existing situation with respect to rules or regulations 
having no immediate application, as to which a person affected may, for ex- 
ample, raise the question of invalidity of such rules by way of a defense in an 
action brought to enforce them, nor is it designed to make any orders reviewable 
that are not subject to review under existing law. 

3. The law pertaining to the proper computation of the 60-day period for seek- 
ing judicial review of Board orders is unclear. In Consolidated Flower Ship- 
ments v. Civil Aeronautics Board, 205 F. 2d 449 (1953), the Court of Appeals for 
the Ninth Circuit held that the 60-day period is not extended by the filing of a 
timely petition for reconsideration with the Board although the Board’s pro- 
cedural rules permit such petitions. Although the Supreme Court has never 
passed on the question, there is authority for the position that, contrary to the 
Ninth Circuit’s view, the filing of such a petition tolls the time for seeking ju- 
dicial review, so that the 60-day period is to be computed from the date of entry 
of the order denying reconsideration rather than from the date of entry of the 
initial order. The Board has always supported the latter position, on the 
ground, inter alia, that the legislation evidences no intention to deprive a pri- 
vate party of the opportunity of first seeking, at his election, reconsideration 
from the Board where its rules permit petitions for reconsideration, and then 
resorting to court review. The proposed amendment eliminates the present un- 
certainty concerning the properly applicable rule under the Federal Aviation 
Act by specifically recognizing that such an election is available to substantially 
interested persons. 

4. Section 1006(c) of the Civil Aeronautics Act of 1938 was amended by sec- 
tion 18 of Public Law 85-791, approved August 28, 1958, by adding the words 
“as provided in section 2112 of title 28, United States Code,” but the Federal 
Aviation Act of 1958, approved August 23, 1958, was not so amended. To cor- 


tect this obvious inadvertence the quoted phrase was added to section 1006(c) 
of the proposed bill. 





*See Arrow Airways, Inc. vy. Civil Aeronautics Board, 182 F. 2a 705 (1950). 
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It should be emphasized that no attempt has been made to affect existing law 
otherwise than in the specific respects noted in paragraphs 1 through 3 hereof. 
To that end, the language of the statute remains substantially in its present 
form. It may be noted that the sections of the act proposed to be amended apply 
generally both to the Civil Aeronautics Board and to the Administrator of the 
Federal Aviation Agency. To the extent that actions of the Administrator may 
be reviewable under section 1006(a), and insofar as the Administrator may be 
empowered to institute enforcement proceedings pursuant to section 1007(a), the 
proposed amendment effects no change in those respects. 

The amendment as proposed by the Board incorporates changes, deletions, 
and additions in sections 1006 and 1008 of the act, many of which are minor 
in nature. The differences, which are shown graphically in the attached “Com- 
parision With Existing Act,” are briefly described below : 

(a) The word “Circuit” has been added after the words “United States 
Court of Appeals for the District of Columbia” in section 1006(a) and 
1006(b) in order to accurately reflect that court’s present status. 

(b) Section 1006(a): Three additional changes have been made: 

(1) For a description of the type of orders subject to review, the 
amendment substitutes the words “any final order” for the phrase 
“any order, affirmative or negative” now in the statute. This change 
embodies the judicial interpretation of the present language (Chicago 
é& Southern Airlines v. Waterman Steamship Corp., 333 U.S. 303 [1948] 
and accords with the phraseology used in the Hobbs Act (5 U.S.C, 
1032). 

(2) The sentence dealing with late filed petitions for review has 
been deleted as unnecessary. 

(3) The sentence added at the end of the section makes clear the 
option in a petitioner to seek judicial review either within 60 days 
after the entry of the order complained of or within 60 days after dis- 
position has been made of a petition for reconsideration timely filed pur- 
suant to an applicable rule of the Board or Administrator. 

(c) Section 1006(d): The section has been amended by adding, after 
its present provisions, additional provisions concerning the procedure to 
be followed with respect to hearing and nonhearing determinations. The 
language employed follows closely that used in section 7 of the Hobbs Act 
(5 U.S.C. 1037). 

(d) Section 1006(f): The principal change made here is the addition of 
language to assure that the Board and any aggrieved party, as well as the 
Solicitor General, may file a petition for writ of certiorari with the Supreme 
Court. The same general purpose has been achieved with respect to other 
agencies and departments by section 10 of the Hobbs Act (5 U.S.C. 1040). 

(e) Section 1008: A new subsection (b) has been added. The net effect 
of this particular portion of the proposed amendment is to provide (1) that 
the Board may, on its own responsibility, institute and prosecute enforce 
ment proceedings brought under section 1004(c) or section 1007(a), with 
full rights in the Attorney General to participate in such proceedings; and 
(2) that in other than section 1007(a) proceedings, the Attorney General 
will have general supervisory direction and control of Board litigation, 
but with a statutory right in the Board itself to independent participation 
and representation (except in criminal proceedings). 


COMPARISON WITH EXISTING LAW 
JUDICIAL REVIEW OF ORDERS 
ORDERS OF BOARD AND ADMINISTRATOR SUBJECT TO REVIEW 


Sec. 1006. (a) Any final order{, affirmative or negative,] issued by the Board 
or Administrator under this Act, except any order in respect of any foreign air 
‘arrier subject to the approval of the President as provided in section 801 of this 
Act, shall be subject to review by the courts of appeals of the United States or 
the United States Court of Appeals for the District of Columbia Circuit upon 
petition, filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. [After the expiration of said 
sixty days a petition may be filed only by leave of court upon a showing of 
reasonable grounds for failure to file the petition theretofore.] The time within 
which a petition for review is to be filed shall be computed from the entry of 
the order complained against or, if one or more persons timely petitions the 
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Board or Administrator for reconsideration of such order in accordance with 
rules Of the Board or Administrator, as the case may be, permitting petitions 
for reconsideration, from the entry of the order disposing of the petition for 
reconsideration. 


VENUE 


(b) A petition under this section shall be filed in the court for the circuit 
wherein the petitioner resides or has his principal place of business or in the 
United States Court of Appeals for the District of Columbia{] Circuit. 

NOTICE TO BOARD OR ADMINISTRATOR; FILING OF TRANSCRIPT 

(c) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Board or Administrator by the clerk of the court{,]: and the Board or Admin- 
istrator shall thereupon certify and file in the court a transcript of the record, 


if any, upon which the order complained of was entered[.], as provided in 
section 2112 of title 28, United States Code. 


POWER OF COURT 


(d) (7) Upon transmittal of the petition to the Board or Administrator, the 
court shall have exclusive jurisdiction to affirm, modify, or set aside the order 
complained of, in whole or in part, and if need be, to order further proceedings 
by the Board or Administrator. Upon good cause shown, interlocutory relief 
may be granted by stay of the order or by such mandatory or other relief as may 
be appropriate: Provided, That no interlocutory relief may be granted except 
upon at least five days’ notice to the Board or Administrator. 

(2) Petitions to review orders of the Board reviewable under this section, 
unless determined on @ motion to dismiss the petition, shall be heard in the 
Court of Appeals upon the record of the pleadings, evidence adduced, and pro- 
ceedings before the Board when the Board has in fact held a hearing whether 
or not required to do so by law. Where the Board has held no hearing prior 
to the taking of the action of which review is sought by the petition, the Court 
of Appeals shall determine whether a hearing is required by law. After such 
determination, the Court shall (i) where a hearing is required by law, remand 
the proceedings to the Board for the purpose of holding a hearing; (ii) where 
a hearing is not required by law, pass upon the issues presented when it appears 
from the proceedings before the Board and the pleadings and affidavits filed by 
the parties that no genuine issue of material fact is presented; and (iii) where 
a hearing is not required by law, and a genuine issue of material fact is pre- 
sented, transfer the proceedings to a United States district court for the district 
where the petitioner or any petitioner resides or has its principal office for hear- 
ing and determination as if such proceedings were originally initiated in the 
district court. The procedure in such cases in the United States district courts 
shall be governed by the Federal Rules of Civil Procedure. 


FINDINGS OF FACT CONCLUSIVE 


(e) The findings of facts by the Board or Administrator, if supported by 
substantial evidence, shall be conclusive. No objection to an order of the Board 
or Administrator shall be considered by the court unless such objection shall 
have been urged before the Board or Administrator or, if it was not so urged, 
unless there were reasonable grounds for failure to do so. 


CERTIFICATION OR CERTIORARI 


(f) The judgment and decree of the court affirming, modifying, or setting 
aside any such order of the Board or Administrator shall be subject only to 
review by the Supreme Court of the United States upon certification or certiorari 
as provided in section 1254 of title 28, United States Code. Hither the Solicitor 
General or, in cases involving its orders, the Board, or a party to the review 
proceeding in the Court of Appeals may file a petition for writ of certiorari. 


JUDICIAL ENFORCEMENT 
JURISDICTION OF COURT 


Sec. 1007. (a) If any person violates any provision of this Act, or any rule, 
regulation, requirement, or order thereunder, or any term, condition, or limitation 
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of any certificate or permit issued under this Act, the Board or Administrator, 
as the case may be, their duly authorized agents, or, in the case of a violation of 
section 401(a) of this Act, any party in interest, may apply to the district court 
of the United States, for any district wherein such person carries on his business 
or wherein the violation occurred, for the enforcement of such provision of this 
Act, or of such rule, regulation, requirement, order, term, condition, or limitation; 
and such court shall have jurisdiction to enforce obedience thereto by a writ of 
injunction or other process, mandatory or otherwise, restraining such person, his 
officers, agents, employees, and representatives, from further violation of such 
provision of this Act or of such rule, regulation, requirement, order, term, condi- 
tion, or limitation, and requiring their obedience thereto. 


APPLICATION FOR ENFORCEMENT 


(b) Upon the request of the Board or Administrator, any district attorney of 
the United States to whom the Board or Administrator may apply is authorized 
to institute in the proper court and to prosecute under the direction of the At- 
torney General all necessary proceedings for the enforcement of the provisions 
of this Act or any rule, regulation, requirement, or order thereunder, or any term, 
condition, or limitation of any certificate or permit, and for the punishment 
of all violations thereof, and the costs and expenses of such prosecutions shall 
be paid out of the appropriations for the expenses of the courts of the United 
States. 

PARTICIPATION IN COURT PROCEEDINGS 


Sec. 1008. (a) Upon request of the Attorney General, the [Board or] Admin- 
istrator [, as the case may be,] shall have the right to participate in any pro- 
ceeding in court under the provisions of this Act. 

(b) Proceedings instituted by the Board pursuant to section 1004 and 1007 (a) 
of this Act shall be conducted under the direction, control and responsibility of 
the Board, with the right in the Board to request and obtain, if desired, the 
assistance of the appropriate district attorney of the United States as provided in 
section 1007(b). The Board shall have the authority to appeal all decisions 
rendered in such proceedings, including the right to seek review by the Supreme 
Court of the United States in the same manner as provided by section 1006(f) 
of this Act in cases involving review of the Board’s orders, and the Attorney Gen- 
eral may participate as of right in all such proceedings with the same rights of 
appeal. In all other court proceedings instituted by or against the Board, the 
Attorney General shall be responsible for and have charge and control of the 
interest of the Government. In such court proceedings, other than criminal 
proceedings, the Board may appear of right as a party thereto and be repre- 
sented by its own counsel. The Attorney General shall not dispose of any non- 
criminal proceeding over the objection of the Board or of any other person granted 
leave to intervene therein, but said Board or intervenor or intervenors may prose- 
cute, defend, appeal, or otherwise continue said proceeding unaffected by the 
action or non-action of the Attorney General. 


DEPARTMENT OF THE AIR FORCE, 
Washington, July 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate 

DEAR Mr. CHAIRMAN: Reference is made to your request for a Department of 
Defense report on S. 1544, 86th Congress, a bill to amend the Federal Aviation 
Act of 1958 in order to (1) assure for the Civil Aeronautics Board independent 
participation and representation in court proceedings, (2) provide for review of 
nonhearing Board determinations in the courts of appeals, and (3) clarify present 
provisions concerning the time for seeking judicial review. The Secretary of 
Defense has delegated to the Department of the Air Force the responsibility for 
submitting the views of the Department of Defense. 

The purpose of this proposed amendment is to correct demonstrated deficiencies 
in the judicial review provisions governing the Board, to clarify them in certain 
respects, and to bring them into harmony with the statutory scheme for review 
applicable to most other comparable agencies. 
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Since this legislation relates solely to enforcement of Civil Aeronautics Board 
or Administrator orders, the Department of Defense would have no objection 
to the enactment of S. 1544. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely yours, 
MAtcotm A. MacIntyre, Acting Secretary. 


THE GENERAL COUNSEL OF COMMERCE, 
Washington, D.C., April 1, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: This letter is in reply to your request of March 26, 1959, 
for the views of this Department with respect to S. 1544, a bill to amend the 
Federal Aviation Act of 1958 in order to (1) assure for the Civil Aeronautics 
Board independent participation and representation in court proceedings, (2) 
provide for review of nonhearing Board determinations in the courts of appeals, 
and (3) clarify present provisions concerning the time for seeking judicial 
review. 

This bill appears to be concerned primarily with matters within the purview of 
the Federal Aviation Agency and the Civil Aeronautics Board. 

Consideration of the bill as it might affect the functions of this Department 
indicates that our interest is too remote to justify offering comments with re- 
spect thereto. 

Sincerely yours, 
RosBert J. Dopps, Jr., General Counsel. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., July 17, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (8.1544) to amend the Federal Avia- 
tion Act of 19858 in order to (1) assure for the Civil Aeronautics Board inde- 
pendent participation and representation in court proceedings, (2) provide for 
review of nonhearing Board determinations in the courts of appeals, and (3) 
clarify present provisions concerning the time for seeking judicial review. 

The bill would change certain procedures for judicial review of administrative 
action by the Civil Aeronautics Board (secs 1006-1008; 49 U.S.C. 1486-1488). 
Under present law proceedings growing out of orders of the Civil Aeronautics 
Board in the courts of appeals as well as in the Supreme Court of the United 
States are in charge of the Department of Justice. The objective of the legisla- 
tion is to change the law so as to permit the Civil Aeronautics Board to defend 
its own orders in the courts of appeals and in the Supreme Court. In addition 
it is proposed to incorporate into the review provisions of the Federal Aviation 
Act certain provisions of the Hobbs Act, enacted December 29, 1950, as amended, 
which governs the review of orders of the Federal Communications Commission, 
the Secretary of Agriculture, the U.S. Maritime Administration, the 
Maritime Board, and the Atomic Energy Commission. (See 
et seq.) 

Subsection (f) of section 1006 of the act would be reenacted as under existing 
law, providing that the judgment and decree of the court of appeals shall be 
reviewable only in the Supreme Court. Consistent with the purposes of the bill, 
there would be added to this subsection a new provision that the Civil Aeronau- 
ties Board in addition to the Solicitor General or a party to the review proceed- 
ing may petition for writ of certiorari. 

Also, section 2 of the bill would amend section 1008 of the act to provide that 
any proceedings instituted by the Civil Aeronautics Board pursuant to sections 


Federal 
5 U.S.C. 1081 
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1004 and 1007(a) of the act shall be conducted under the direction and control 
of the Board with the right of the latter to obtain the assistance of the appro- 
priate U.S. attorney when desirable and to appeal all decisions involving review 
of the Board’s orders including review by the Supreme Court. The proposed 
provisions would preserve the Attorney General’s right to participate in all such 
proceedings and his responsibility for controlling the interest of the Government 
in all proceedings, including criminal proceedings, under the act other than 
those instituted by the Board. The Attorney General would not be permitted 
to dispose of any noncriminal proceeding over the objection of the Board. 

Section 1004 of the act deals with evidence; i.e., the power of the Board to 
take evidence, issue and enforce subpenas, contempt, depositions, compelling 
testimony, ete. Section 1007(a) provides for the judicial enforcement of the 
provisions of the act, or any rule, regulation, requirement, or order thereunder, 
ete. 

Under existing law (sections 1007(b) and 1008 of the act (49 U.S.C 1487(b), 
1488) and sections 306 and 309, title 5, U.S.C.) the Board’s right of participation 
and independent representation through its own counsel in court proceedings, 
involving the validity and enforcement of its orders, is dependent upon the 
consent and acquiescence of the Attorney General. Furthermore, in the case of 
litigation in the U.S. Supreme Court, the Board, as is true of most of 
the independent regulatory commissions, is subject to the control and super- 
vision of the Solicitor General. At the present time the Board may not file a 
petition for a writ of certiorari in the Supreme Court without the authorization 
of the Solicitor General, and all briefs or memoranda of the Board filed in that 
court are subject to the approval and authorization of the Solicitor General. 

The result of the bill would be independent participation and representation 
of the Board in all the Federal courts, including the Supreme Court. Some 
independent regulatory agencies defend their orders in Federal courts, other 
than the Supreme Court, without control of the Attorney General, while several 
agencies continue under the general control of the Attorney General, but have 
a statutory right to appear by intervention and be represented as a separate 
party in the manner which the agency advocates in the Federal courts, including 
the Supreme Court. The best example of the latter status is the Interstate 
Commerce Commission (see 28 U.S.C. 2321-2323). The proposed amendments, 
which are based in part on the siatutory provisions for legal representation of 
the Interstate Commerce Commission, would give the Board even greater inde- 
pendence as to judicial enforcement of its orders than has been given to the 
Interstate Commerce Commission. Pursuant to sections 2321-2323 of title 28, 
United States Code, which provide the procedure for judicial enforcement and 
review of Interstate Commerce Commission orders, the United States, repre- 
sented by the Attorney General, is the principal party, and the Interstate Com- 
merce Commission and parties in interest may intervene in the proceeding. Pur- 
suant to section 1008, as proposed to be amended by the bill, in proceedings to 
enforce Board orders the Board would be the principal party and have direc- 
tion and control of the Government’s interests, and the Attorney General might 
intervene as of right on behalf of the United States. This procedural differ- 
ence is important. The sections relating to judicial enforcement and review of 
Interstate Commerce Commission orders were first enacted as a part of the 
Commerce Court Act, 36 Stat. 539. The legislative history of the sections clearly 
indicates that the United States was made the principal party, and given the 
advantages incident thereto, because the Congress expected the Attorney Gen- 
eral in representing the United States to present and protect the general public 
interest and policy of the United States, as distinguished possibly from the 
narrower interests of the Commission and private parties who were given rights 
as intervenors, 

As to judicial enforcement of orders under section 1004 of the Federal 
Aviation Act (subpenas and depositions), the Board would have independent 
control and responsibility. At the present time the U.S. attorneys, under the 
direction of the Attorney General, perform this function for the Board, as they 
also do for the Interstate Commerce Commission (see 49 U.S.C. 12(1) and 
1487(b)). 

In regard to court proceedings instituted under the Federal Aviation Act 
other than sections 1004 and 1007(a), the bill would provide that the Attorney 
General would have charge and control of the interests of the Government, and 
that the Board could intervene as of right. The Attorney General would not 
be permitted to dispose of any noncriminal proceeding over the objection of 
the Board or any other person granted leave to intervene, but the Board and 
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any other intervenors could prosecute, defend, appeal, or otherwise continue 
the proceeding unaffected by the action or nonaction of the Attorney General. 

The proposal would effect a far-reaching change in the responsibility for, 
and control of, the legal representation of the Board in the Federal district 
courts, courts of appeals, and the U.S. Supreme Court and the Department is 
opposed to the proposed amendments of section 1008. The bases for our com- 
ments regarding legal representation of the Board in the Supreme Court are 
closely related to the question of the representation of the Board in the district 
courts and the courts of appeals. Therefore, attention will be first directed 
to the representation of the Board at those levels. 

It is believed that the present scheme for the legal representation of the 
Board has worked very well, and that the proposed amendments, instead of 
solving problems, might create greater problems by establishing a system of 
legal representation of the Government in Board matters whereby differences 
arising between the Board and the Attorney General over interpretation of 
law would be litigated in the courts instead of being resolved within the execu- 
tive branch. Where the former practice has been followed, experience shows 
that the procedure creates confusion for interested parties and the courts and 
friction within the Government. It is self-evident that resort to the courts to 
settle conflicts between departments and agencies is time consuming, adds to 
the work of the judiciary, and increases the operating costs of both the judicial 
branch and the agencies concerned. 

In this connection, the Report to the Congress, March 1955, by the Commis- 
sion on Organization of the Executive Branch of the Government, on “legal 
services and procedures,” is pertinent. At page 6 of the report it is stated: 

Our task force is firmly of the view that the efficient performance of 
legal services within the executive branch demands positive coordination 
through the Department of Justice. With this we concur. This coordi- 
nation can be effected by conferences of the various general counsel called 
by the Attorney General. 

The most effective tool of coordination, however, would be the central- 
ization of responsibility for all litigation, on behalf of the executive branch, 
in the Department of Justice. At the present time that Department handles 
executive branch matters in the Supreme Court. Cases frequently arise, 
however, where the centralizing of litigation responsibility at lower levels 
would resolve the disputes with savings to the Government and to the 
citizens involved. 

Certain regulatory bodies, with their quasi-legislative functions, have 
been authorized by Congress to conduct litigation independently, but the 
effectiveness of our basic proposal will be decreased to the extent that 
such congressional authority is extended. 

Recommendation No. 2 


The Department of Justice should be recognized as the chief law office of 
the Government. It should conduct all litigation before the courts on be- 
half of the Government and its executive departments and agencies, except 
as Congress authorizes otherwise. 

It is true that some agencies, such as the Federal Trade Commission, defend 
their orders in Federal courts, other than the Supreme Court, without any con- 
trol by the Attorney General, whereas other agencies, such as the Interstate 
Commerce Commission, continue under the general control of the Attorney Gen- 
eral, but have the statutory right to appear and be represented as a séparate 
party in the manner which the Commission advocates in all Federal courts, in- 
cluding the Supreme Court. As pointed out earlier, the bill would give even 
more independence as to legal representation to the Board than has been given 
to the Interstate Commerce Commission. Moreover, it is believed that the statu- 
tory scheme for the legal representation of the Interstate Commerce Commission 
has, over the years that it has been in force, created at various times friction 
and duplication of effort in the Government. Prior to 1910, suits attacking 
orders of the Interstate Commerce Commission were brought against the Com- 
mission rather than against the United States, and defense of the orders was 
managed by the Commission itself. This arrangement was criticized. by Presi- 
dent Taft on the ground that it tended against fostering an impartial attitude 
on, the part of the Commission in its adjudication, and he recommended that the 
Interstate Commerce Commission litigation be placed under the direet and. com- 


plete control of the Department of Justice. The present statutory provisions 
are the result of a.congressional compromise. 
61534—60——__8 
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For a number of years after the enactment of the present statutory procedure 
for handling Interstate Commerce Commission cases, in those cases which 
reached the Supreme Court both the Interstate Commerce Commission and the 
Department of Justice prepared separate briefs.and presented oral arguments. 
At the suggestion of the Supreme Court, this obvious duplication was ended 
and a division of labor was agreed upon between the Interstate Commerce 
Commission and the Department of Justice. However, where the Interstate 
Commerce Commission and the Department have taken differing legal positions 
in a case, both parties brief and argue the case. In a great majority of the 
cases, the Supreme Court has adopted the position advocated by the Depart- 
ment of Justice. 

The foregoing comments apply with equal force to the legal representation 
of the Board in the Federal courts generally. Enough cannot be said for the 
coordination of the Government’s position in a case in the lower courts so as to 
avoid embarrassing intragovernmental conflict in the Supreme Court. And, it 
should be noted that even in connection with agencies such as the Federal Trade 
Commission, the Federal Power Commission, the National Labor Relations 
Board, and the Securities and Exchange Commission, over which the Attorney 
General has been given no control in connection with litigation in Federal 
courts other than the Supreme Court, the Solicitor General, pursuant to section 
309, title 5, United States Code, has control of the agencies’ litigation in the 
Supreme Court. Even this limited control has served an extremely useful pur- 
pose for the coordination of the Government’s advocacy before the Supreme 
Court. 

The Supreme Court has consistently favored the authority of the Solicitor 
General as the Government’s representative in the Court. This attitude is evi- 
denced by the Court’s own suggestion as to the handling of the Interstate Com- 
merce Commission cases, its refusal to accept a brief in opposition and a petition 
for certiorari from the Federal Deposit Insurance Corporation until the Solicitor 
General’s authorization was appended, and rule 33(2) of the Revised Rules of 
the Supreme Court of the United States, effective July 1, 1954, which requires 
service of all briefs, pleadings, notices, and papers on the Solicitor General if 
“the United States or an officer or agency thereof is a party.” The rule further 
provides that the Solicitor General shall also be served where “an agency of 
the United States authorized by law to appear in its own behalf is a party in 
addition to the United States.” 

Certainly, in the absence of an overall review of the functions of adminis- 
trative agencies generally, it is deemed unwise to give the Civil Aeronautics 
Board the right to represent itself in the Federal courts, including the Supreme 
Court, independent of the Attorney General and the Solicitor General. 

Accordingly, the Department of Justice is unable to recommend enactment of 
the bill. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 


Sincerely yours, 
LAWRENCE FE. WALSH, 


Deputy Attorney General. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 23, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr. CHAIRMAN: Further reference is made to your letter of March 26, 
1959, acknowledged on March 30, requesting the comments of the General 
Aceounting Office concerning 8S. 1544, 86th Congress, 1st session, entitled “A Dill 
to amend the Federal Aviation Act of 1958 in order to (1) assure for the Civil 
Aeronautics Board independent participation and representation in court pro- 
ceedings, (2) provide for review of nonhearing Board determinations in the 
courts of appeals, and (8) clarify present provisions concerning the time for 
seeking judicial review.” 

We have no special information or knowledge as to the need for or desirability 
of the proposed legislation and, therefore, we make no recommendation with 
respect to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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GENERAL SERVICES ADMINISTRATION, 


Washington, D.C., May 22, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: Your letter of March 26, 1959, requests comments on 
the following proposed legislation : 

S. 1544, a bill to amend the Federal Aviation Act of 1958 in order to (1) 
assure for the Civil Aeronautics Board independent participation and repre- 
sentation in court proceedings (2) provide for review of nonhearing Board 
determinations in the courts of appeals, and (3) clarify present provisions 
concerning the time for seeking judicial review. 

§S. 1545, a bill to amend the Federal Aviation Act of 1958 so as to authorize 
elimination of a hearing in certain cases under section 408. 

S. 1544 gives the Board the right of participation and of independent repre- 
sentation through its own counsel in court proceedings. Under the existing law, 
this right is dependent on the consent and acquiescence of the Attorney General. 
It also provides for review of nonhearing Board determinations in the courts of 
appeals and eliminates the present uncertainty concerning the computation of the 
60-day period for seeking judicial review of Board orders. 

S$. 1545 authorizes the Board to approve or disapprove, without hearing, 
certain applications when it is determined that a hearing is not required in the 
public interest and no person disclosing a substantial interest requests a hearing. 

Under its statute (68 Stat. 383; 40 U.S.C. 481), GSA is interested in trans- 
portation and traffic management as a user of transportation services and as a 
participant in regulatory proceedings, including those of CAB, on behalf of 
executive agencies. However, it would not be directly affected by the proposed 
legislation. Under the circumstances, 8S. 1544 and S. 1545 do not sufficiently 
concern GSA’s mission to warrant an expression of opinion. 

The Bureau of the Budget has advised that they have no objection to the 
submission of this report to your committee. 

Sincerely yours, 


FRANKLIN FLoetTe, Administrator. 





[Civil Aeronautics Board proposed legislation sent to Congress Jan. 27, 1959] 
S. 1545 


A BILL To amend the Federal Aviation Act of 1958 so as to authorize elimination of a 
hearing in certain cases under section 408 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 408(b) of the Federal Aviation 
Act of 1958 be amended by striking the period at the end thereof, inserting a 
colon in lieu thereof, and adding the following proviso: “Provided further, That 
if the Board determines that a hearing is not required in the public interest 
with respect to an application presented to the Board under this subsection, and 
no person disclosing a substantial interest requests a hearing, then the Board 


may by order approve or disapprove the transaction which is the subject of the 
application without a hearing.” 


STATEMENT OF PURPOSE AND NEED FOR PROPOSED LEGISLATION 


A BILL To amend the Federal Aviation Act of 1958 so as to authorize elimination of @ 
hearing in certain cases under section 408 


Under section 408(b), the Board may not grant its approval of any of the 
acts enumerated in section 408(a) without first conducting a hearing upon an 
application presented to the Board. The purpose of the proposed amendment 
is to relieve the Board and the parties to an application submitted under section 
408(b) from the necessity of going through a hearing in those cases where the 
Board determines that a hearing is not necessary in the public interest, and no 
person disclosing a substantial interest requests a hearing. 

Many of the acts which require Board approval under section 408(b), such 
a a proposed merger of airlines or the acquisition of control of an airline, are 
transactions which substantially affect the public interest, and, of course, re- 
lief from the mandatory hearing requirement is not being sought in respect of 
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them. However, experience has shown that in many other cases a hearing serves 
no useful purpose. These are cases involving relatively simple transactions 
which, by reason of their limited nature, (1) cannot conceivably affect the con- 
trol of a direct air carrier or result in creating a monopoly, restraining competi- 
tion, or jeopardizing another air carrier not a party to the transaction; (2) do 
not involve an objection by any interested party; and (8) where a hearing would 
provide no further significant information concerning the transactions. 

Xxamples of such transactions are purchases and leases of a limited number 
of aircraft (often only one aircraft and seldom more than three) where it ap- 
pears that the transaction will prove beneficial to both parties and the public, 
and where no person not a party to the transaction is concerned with it. An- 
other example is a transaction directly affecting only a small airfreight for- 
warder, where the impact of the transaction on the public interest can only be 
considered de minimus. In cases as such as these where a hearing serves no 
useful purpose, and no interested person requests a hearing, it is believed that 
Congress would desire that the Board have authority to act on the matter 
without a hearing. Congress has granted authority similar to that being here 
requested to the Interstate Commerce Commission (sec. 5 of the Interstate Com- 
merce Act, aS amended by the act of August 2, 1959) and to the Federal Com- 
munications Commission (sec. 221 of the Communications Act of 1934, as 
amended by the act of August 2, 1956). 

In the absence of authority in section 408(b) to dispense with a hearing, the 
Board has on various occasions followed the procedure of exempting the parties 
to an application from the requirements of section 408 pursuant to the exemption 
authority contained in section 416(b) of the act. However, this procedure can 
be followed only in cases where the Board finds that the enforcement of section 
408 would be an undue burden on an air carrier applicant “by reason of the 
limited extent of, or unusual cincumstances affecting, the operations of such 
air carrier * * * and is not in the public interest.” In cases where the appli- 
eant or one of the applicants for approval of a transaction under section 408 is 
not an air carrier, then the Board cannot grant such applicant an exemption for 
the reason that section 416(b) gives the Board exemption authority only with 
respect to air carriers. In such cases the Board has had no choice other than to 
hold hearings, even in cases where it was apparent that such hearings would 
serve no useful purpose so far as enabling the Board to protect the public interest 
is concerned. 

It is estimated that enactment of the proposed amendment would enable the 
Board to eliminate as many as 10 hearings each year which are now required 
to be conducted at considerable expense in terms of time, effort, and money 
expended by the Board’s staff and by the applicants. 


COMPARISON WITH EXISTING LAW 


TitteE IV—AtrR CARRIER ECONOMIC REGULATION 


* * * * * * * 


CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 


* * * * * * 
POWER OF BOARD 


Sec. 408(b). Any person seeking approval of a consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, specified in subsection (a) 
of this section, shall present an application to the Board, and thereupon the 
Board shall notify the persons involved in the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, and other persons known to 
have a substantial interest in the proceeding, of the time and place of a public 
hearing. Unless, after such hearing, the Board finds that the consolidation, 
merger, purchase, lease, operating contract, or acquisition of control will not be 
consistent with the public interest or that the conditions of this section will not 
be fulfilled, it shall by order approve such consolidation, merger, purchase, lease, 
operating contract, or acquisition of control, upon such terms and conditions as 
it shall find to be just and reasonable and with such modifications as it may pre- 
scribe: Provided, That the Board shall not approve any consolidation, merger, 
purchase, lease, operating contract, or acquisition of control which would result 
in creating a monopoly or monopolies and thereby restrain competition or jeopar- 
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dize another air carrier not a party to the consolidation, merger, purchase, lease, 
operating contract, or acquisition of control: Provided further, That if the appli- 
eant is a carrier other than an air carrier, or a person controlled by a carrier 
other than an air carrier or affiliated therewith within the meaning of section 
5(8) of the Interstate Commerce Act, as amended, such applicant shall for the 
purposes of this section be considered an air carrier and the Board shall not enter 
such an order of approval unless it finds that the transaction proposed will pro- 
mote the public interest by enabling such carrier other than an air carrier to use 
aircraft to public advantage in its operation and will not restrain competition[.]: 
Provided further, That if the Board determines that a hearing is not required in 
the public interest with respect to an application presented to the Board under 
this subsection, and no person disclosing a substantial interest requests a hearing, 
then the Board may by order approve or disapprove the transaction which is 
the subject of the application without a hearing. 


THE SECRETARY OF COMMERCE, 
Washington, D.C., May 4, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request of March 26, 1959, 
for the views of this Department with respect to S. 1545, a bill to amend the 
Federal Aviation Act of 1958 so as to authorize elimination of a hearing in 
certain cases under section 408. 

Section 408(a) of the Federal Aviation Act makes unlawful in the absence 
of Civil Aeronautics Board approval certain consolidations, mergers, purchases, 
leases, operating contracts and acquisitions of control involving air carriers, 
foreign air carriers, and phases of aeronautics. 

Under section 408(b) of the act, the Board may not grant its approval of any 
of the acts enumerated in section 408(a) without first conducting a hearing upon 
an application presented to the Board. 

8. 1545 would amend section 408(b) to permit approval or disapproval by the 
Board without hearing of proposed 408(a) transactions where no person dis- 
closing a substantial interest requests a hearing and the Board determines that 
a hearing is not required in the public interest. 

In general, the proposed legislation would eliminate the necessity for a hearing 
in the relatively simple cases where no useful purpose is to be served by a hear- 
ing and where the impact of transactions on the public interest would be 
minimal. The Interstate Commerce Commission and Federal Communications 
Commission already hold authority similar to that which S. 1545 would grant 
to the Civil Aeronautics Board. 

The Department of Commerce recommends enactment of subject proposal 
which, in addition to the above, should result in the elimination of certain un- 
necessary practices and procedures presently requiring expenditures of time and 
money by the Government and private interests. 

We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
FREDERICK H. MUELLER, 
Under Secretary of Commerce. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEpuTY ATTORNEY GENERAL, 


Washington, D.C., June 10, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SENATOR: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 1545) to amend the Federal Avia- 
tion Act of 1958 so as to authorize elimination of a hearing in certain cases under 
section 408. 

Section 408 of the Federal Aviation Act of 1958 (49 U.S.C. 1378) requires 
approval by the Civil Aeronautics Board of consolidations, mergers, and acquisi- 
tions of control of air carriers. Section 408(b) provides that whenever an 
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application for consolidation, merger or acquisition of control is filed with the 
Board, a public hearing shall be held. The bill would amend section 408(b) by 
adding thereto a proviso that if the Board determines that a hearing is not 
required in the public interest with respect to such an application, and no person 
disclosing a substantial interest requests a hearing, the Board may rule on the 
application without a hearing. 

The subject of this legislation is not a matter for which the Department of 
Justice has primary responsibility, and we prefer to make no recommendation ag 
to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE B. WALSH, 
Deputy Aattorney General, 


FEDERAL AVIATION AGENCY, 


Washington, D.C., June 10, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in reply to your request of March 26, 1959, for 
the comments of this Agency with respect to S. 1545, a bill to amend the Federal 
Aviation Act of 1958 so as to authorize elimination of a hearing in certain 
cases under section 408. 

This bill would amend section 408(b) of the Federal Aviation Act of 1958 to 
permit approval or disapproval by the Civil Aeronautics Board without hearing 
of certain transactions coming within the provisions of section 408(a) of the 
act where no person disclosing a substantial interest requests a hearing, and 
where the Board determines that a hearing is not required in the public interest. 

In general, the legislation would eliminate the necessity for a hearing in 
relatively simple cases where it would serve no useful purpose, and where the 
impact of transactions on the public interest would be minimal. The Interstate 
Commerce Commission and the Federal Communications Commission have al- 
ready been granted in similar authority. 

The Federal Aviation Agency favors the enactment of S. 1545, which in 
addition to the above, will eliminate unnecessary practices and procedures 
requiring the expenditure of time and money by the Government and private 
interests. 

The Bureau of the Budget has advised that it interposes no objection to the 
submission of this letter to your committee. 

Sincerely yours, 
JAMES T. PYLE, Deputy 
(For E. R. Quesada, Administrator). 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 24, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate. 


Dear Mr. CHAIRMAN: Further reference is made to your letter of March 26, 
1959, acknowledged on March 27, requesting the comments of the General 
Accounting Office concerning S. 1545, 86th Congress, 1st session, entitled “A bill 
to amend the Federal Aviation Act of 1958 so as to authorize elimination of a 
hearing in certain cases under section 408.” 

We have no special information or knowledge as to the need for or desirability 
of the proposed legislation ; however, since it appears that the legislation would 
curtail to a considerable degree the administrative workload of the Civil 
Aeronautics Board we would favor its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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S. 1547—Requested CAB 


A BILL To amend the Federal Aviation Act of 1958 so as to prohibit certain practices 
regarding passenger ticket sales and reservations 
Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress Assembled, that Section 902 of the Federal Avia- 
tion Act of 1958 is amended by adding at the end thereof the following: 


“SALE OF AIRLINE TICKETS AT A PREMIUM 


“(i) Any air carrier, foreign air carrier or ticket agent, or any officer, 
agent, employee, or representative thereof, or any other person, who— 
(1) shall, knowingly and wilfully, sell or resell or cause to be sold or 
resold, or stipulate to sell or resell any ticket or other document reserving 
space for passenger transportation subject to this Act, at more than the 
rates, fares or charges lawfully in effect; or (2) shall require or receive 
from the buyer any charge, gratuity, or thing of value, for the procure- 
ment or transfer of a ticket or other document, reserving space for pas- 
senger transportation subject to this Act, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be subject for each offense 
to a fine of not less than $100 and not more than $5,000; Provided, That 
nothing in this subsection shall prevent a ticket agent from making a 
service charge, in accordance with a scale of charges regularly held out to 
the public, for the procurement of tickets or other documents providing 
for passenger transportation. 


“SALE OF AIRLINE TICKETS IN FICTITIOUS NAMES 


“(j) Any ticket agent or other person who knowingly and for the purpose 
of controlling space for subsequent sale or resale, makes a reservation for 
passenger space in the name of a person not intending to use the space, on any 
aircraft to be operated by an air carrier or foreign air carrier, or who sells or 
resells a ticket or other document reserving space for passenger transportation 
subject to this Act knowing that it was issued for the use of a person other 
than the buyer, or was issued pursuant to a reservation made for the use of a 
person other than the buyer, shall be deemed guilty of a misdemeanor, and 


upon conviction thereof, shall be subject for each offense to a fine of not less 
than $100 and not more than $5,000.” 


STATEMENT OF PURPOSE AND NEED FOR PROPOSED LEGISLATION 


A BILL To amend the Federal Aviation Act of 1958 so as to prohibit certain practices 
regarding passenger ticket sales and reservations 


The purpose of the proposed amendment is to protect the right of the public 
to purchase airline tickets at the lawful tariff rates and to prevent the purchase 
of tickets by brokers or other persons with the intent of selling the tickets to 
travelers at a premium. 

Section 403(b) of the Federal Aviation Act prohibits carriers from charging 
more or less than the effective tariff rate. This provision is supplemented by 
Section 902(d) specifically penalizing ticket agents as well as carriers, or the 
personnel or representatives thereof, for rebating or charging less. There is 
no parallel penalty against ticket agents or persons other than carriers for 
scalping—charging more. To deter scalping effectively, passage of such a 
penalty provision is necessary. 

The practice of “ticket scalping,” so called, has grown to such an extent as to 
constitute a substantial burden on the orderly development of interstate air 
transportation. The adverse effects of the practice are particularly evident on 
the most heavily traveled routes, such as that between New York and Miami. 
However, with the increasing demand for air transportation throughout the 
country, it may be expected that these practices will increase, to the expense 
and annoyance of the traveling public, unless effective measures are taken to 
put a stop to them. 

A common pattern of “ticket scalping,” as revealed by investigations con- 
ducted by the Board’s Office of Compliance, is for an individual to make ticket 
reservations in anticipation of heavy travel demand. As it is required that 
the prospective passengers’ names be given, the tickets are reserved in the name 
of a person not intending to use the space. Upon being approached for assist- 
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ance in obtaining travel accommodations by a bona fide prospective passenger, 
the individual picks up one of the tickets he has received, and delivers it to the 
prospective passenger, charging a substantial premium or gratuity, commonly 
ranging from $5 to $50. The purchaser is advised, of course, that he must 
travel under the name of the person who did not intend to use the space which 
appears on the ticket. The individuals engaging in these ticket-selling prac- 
tices are frequently hotel employees and others similarly situated to come in 
frequent contact with travelers. 

Certain travel agencies themselves may knowingly issue tickets to persons 
with names other than those in which the space was previously reserved, not 
necessarily to extract a premium price from the purchaser, but to get the com- 
missions paid them by carriers for the ticket sales. The space reservations may 
actually have been made in fictitious names or may have been made for people 
later deciding not to buy the space reserved. 

It is also essential that the above amendment be supplemented by a prohibi- 
tion against purposely making reservations in the name of a person not intend- 
ing to use the space or selling tickets knowing that they were issued for the use 
of a person other than the buyer or were issued pursuant to a reservation made 
for the use of a person other than the buyer. This prohibition, coupled with 
a penalty, would further deter scalping schemes at inception and prevent a few 
unscrupulous individuals from monopolizing unsold space which should always 
be available through any legitimate agency or the carrier to those seeking 
accommodations. 

There would seem to be no doubt that the recommended provisions would go 
far to prevent scalping and the usurpation of space which causes an undue 
burden on an anxious public seeking to obtain air travel accommodations, 
Federal legislation is needed to provide an effective remedy for a general situ- 
ation which cannot be adequately corrected by the carriers, by local enforcement 
of such State statutes or ordinances as are in effect, or by the Board under its 
present authority. 


THE SECRETARY OF COMMERCE, 
Washington, D.C., May 11, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, Wash- 
ington, D.C. 

Dear Mr. CHAIRMAN: This is in reply to your request of March 26, 1959, for 
the views of this Department with respect to S. 1547, a bill to amend the Federal 
Aviation Act of 1958 so as to prohibit certain practices regarding passenger 
ticket sales and reservations. 

S. 1547 would amend section 902 of the Federal Aviation Act of 1958 so as to 
make a misdemeanor: (a) the knowing and willful sale, resale, or stipulation 
for sale or resale, of any ticket or other document reserving space for passenger 
transportation subject to the act at more than the rates, fares, or charges law- 
fully in effect; (0) the requiring, or receipt, from the buyer of any charge, 
gratuity, or thing of value, for the procurement or transfer of such a ticket or 
document; (c) the reservation knowingly and for the purpose of controlling 
space for subsequent sale or resale, of passenger space on an aircraft to be 
operated by an air carrier or foreign air carrier in the name of a person not 
intending to use the space; or (d) the sale or resale of a ticket or document 
reserving space for passenger transportation subject to the act where the seller 
knows that it was issued for the use of a person other than the buyer or was 
issued pursuant to a reservation made for the use of a person other than the 
buyer. Section 902 would be further amended to provide for each of these 
misdemeanors fines, per offense, of not less than $100 or not more than $5,000. 

Subject bill was introduced at the request of the Civil Aeronautics Board, 
which notes that ticket scalping as related to interstate air transportation has 
increased and may be expected to continue to increase, to the expense and 
annoyance of the traveling public, unless effective measures are taken to stop it. 
We concur with with the Board ’s view that enactment of S. 1547 should go far 
toward deterring ticket scalping schemes at inception and preventing a few 
unscrupulous individuals from monopolizing unsold space which should always 
be available through any legitimate agency or the carrier to those seeking 
accommodations. 
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{ t of S. 1547 as being in the 
The Department of Commerce favors enactmen , Sher 
best latereats of the traveling public and of the orderly development of air 
ansportation. 
wwe have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 
Det tc nas FREDERICK H. MUELLER, 
Under Secretary of Commerce, 





U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., April 23, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, Wash- 
ington, D.C. 

Dear SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 1547) to amend the Federal Aviation 
Act of 1958 so as to prohibit certain practices regarding passenger ticket sales 
and reservations. 

The bill would amend section 902 of the Federal Aviation Act of 1958 by pro- 
viding criminal penalties for knowingly (1) selling any ticket for air transpor- 
tation for more than the lawful charge, (2) reserving passenger space in the 
name of a person not intending to use the space for the purpose of subsequently 
selling such space, and (3) requiring or receiving any charge, gratuity, or thing 
of value for procuring a ticket or reserving space, provided that nothing in this 
provision shall prevent a ticket agent from making a service charge in accord- 
ance with a scale of such charges regularly held out to the public for the procure- 
ment of tickets. The newly created offenses would be misdemeanors punishable 
by fines of not less than $100 and not more than $5,000. 

Whether the bill should be enacted involves a question of policy concerning 
which the Department of Justice prefers to make no recommendation. 


The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 


Sincerely yours, 


LAWRENCE E. WALSH, 
Deputy Attorney General. 


FEDERAL AVIATION AGENCY, 


Washington, D.C., May 5, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in reply to your letter of March 26, 1959, request- 
ing the views of this Agency with respect to S. 1547, a bill to amend the Federal 
Aviation Act of 1958 so as to prohibit certain practices regarding passenger 
ticket sales and reservations. 

The purpose of this bill is to protect the right of the public to purchase airline 
tickets at lawful tariff rates and to prevent purchase of tickets by brokers or 
other persons with the intent of selling them to travelers at a premium. 

It is our understanding that the practice of “ticket scalping” has grown to 
such an extent that it constitutes a substantial burden on the orderly develop- 
ment of interstate air transportation. With the increasing demand for such 
transportation, it can be anticipated that these practices will increase unless 
effective measures are taken to correct them. This proposed legislation would 
constitute such a measure. 

This Agency concurs in the views of the Civil Aeronautics Board, which has 
primary responsibility in this area. 

Sincerely yours, 


E. R. QuesapA, Administrator. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 24, 1595. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


DEAR Mr. CHAIRMAN: Further reference is made to your letter of March 26, 
1959, acknowledged on March 27, requesting the comments of the General 
Accounting Office concerning S. 1547, 86th Congress, Ist session, entitled “A 
bill to amend the Federal Aviation Act of 1958 so as to prohibit certain practices 
regarding passenger ticket sales and reservations.” 

In our report on audit of the Civil Aeronautics Board dated October 1955, 
copies of which were forwarded to your committee, we called attention to the 
fact that during the past several years the Board had sponsored legislation 
authorizing it to impose civil penalties for violations of its economic regulations, 
We concurred in this view and, accordingly, recommended favorable considera- 
tion of such legislation by the Congress. Furthermore, in a subsequent review 
of the Board’s Office of Compliance, we observed numerous areas wherein effec- 
tive enforcement could not be initiated, due partially to the absence of statutory 
penalties for violations. One of the areas concerned the matter of ticket scalping 
which obviously would be corrected by the proposed legislation. 

Section 403(b) of the act prohibits air carriers from charging more or less 
than the lawful fares, and section 902(d) specifically penalizes ticket agents 
as wel las carirers for charging less than the proper fares; but, the act does not 
provide penalties for overcharging by persons other than carriers. Therefore, 
since the proposed bill apparently would facilitate the enforcement of provisions 
against this class of offenders, its favorable consideration is recommended. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





